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Kansas Needs No Logan-Walter Bill* 


By James Barctay SMITH 
of the Lawrence Bar 


I 


Every so-called rule of law in a system of organized society can be noth- 
ing more than a description of a legal relationship to which the sovereign at- 


taches some compulsory consequence in order to obtain a more harmonious 
effect in the common good. This is essentially so under our American rep- 
resentative republican plan controlled by a written constitution wherein func- 
tion of government can only be for the benefit of the governed or the public 
benefit, and never for the governor’s personal advantage or for private ends. 
The force which gives function to every legal duty is that of the sovereign 
will, whether the relationship be one commonly called private law or one 
called public law.’ In the former case the shock of the individual’s miscon- 
duct is felt but indirectly beyond its immediate impact upon some other in- 
dividual. In the latter a seismic repercussion is felt throughout the whole of 
the plastic medium of our society. For present convenience we may observe 
the sovereign’s control over these relationships in three categories, namely, 
of torts, crimes, and of public utilities. 

When an individual finds that he has suffered injury caused by another 
he normally addresses himself to a court. In determining whether the present 
relation should be disturbed and the former restored, that is, whether the in- 
jury should be allowed to lie where it falls or be shifted back to the person 
who caused it, the court must weigh the relative societal interest in the two 
litigants and determine whether a standard of control should be found to 
repress conduct such as the defendant’s. If a corrective standard is desirable, 
if society will be better served by protecting the plaintiff's position, the court 


*Reprinted from 27 Va. Law Rev. 417 (1941), with permission of the Editor. 


1. Of. ‘‘The sovereign is exempt from suit, not because of any formal conception of obsolete theory, 

but on the logical and practical ground that there can be no legal right as against the authority 

makes the law on which the right depends.’’ Mr. Justice Holmes speaking for the Court in 
Kawananakoa v. Polybank, 205 U. 8S. 349 (1907). (Bold type added.) 
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will conclude that a cause of action has been stated. The purpose will be to 
promote the common good, and the wrongdoing will have been established 
by the variance from the mores and customs prevailing as an expression of 
the sovereign will—a mew cause of action may be said to have appeared, but 
it will be the single and salutary rule of all such cases. The new cause of 
action is merely another application of it. As the courts do not legislate and 
only apply preexisting rules, the legislative or legal standard is inferred from 
the minimum standards of conduct which the court finds acceptable to the 
community, and the defendant having fallen below it is declared to have 
been a wrongdoer and so must make whole the resulting injury. We ob- 
serve that the injured individual is left to his own initiative, but the courts 
are the customary agency for the expression of the restraining rule of conduct. 

In another field we find a little more direct supervision is necessary where 
the relations between individuals are more shocking to the moral sense, and 
we institute special agents called public prosecutors to bring transgressors to 
account, and the individuals whose conduct is controlled are called criminals. 
Here we find that our interest in corrective process over individual conduct is 
more proximate and so we exercise a more direct control. But the societal 
standard is also preestablished and the ultimate medium of expression of the 
public interest is a court. 

A third type of individual activity sounds beyond the individual and 
shakes the whole community life. It differs from others in that it is not oc- 
casional and extraordinary but is continuous and pervading in its threat of 
injury to the public welfare. It is often known as a public utility, but as 
here used, that term is employed to mean any type of activity as just described 
and not merely one who charges too much for electricity or water. Because 
of its scope, prevalence of action, and power, a continuous corrective super- 
vision is necessary for the protection of the public, and the sovereign creates a 
subordinate agency called a commission to maintain constant and corrective di- 
rection. Because the utility’s misconduct will frequently be established only 
by comparative and rapidly changing, complicated facts, whereas in the other 
types of control we observed that the standards were relatively fixed and the 
facts simple and objective, a part of the function of the societal agency, the 
supervising commission, is to establish by definition or identification the rule 
of control for future human or individual conduct.” But once established the 


2. Here we have the problem of delegation of the legislative power which is wholly collateral to our 
pees study. It arises firstly in whether the primary legislature has confined the subordinate 
egislative-administrative action between the banks of pre-established legislative standards, and 
secondly as to whether there is a trans-departmental effort of trying to impose legislative functions 
upon the judiciary. With the 2 oe of ed legislative standards the Court has dealt s 
length in Mulford v. —_ 307 U. 38 (1939); H. P. Hood & Sons v. United States, 307 U. 
588 (1939); and Uni States v. Hoek k Royal Co- -Operative, 807 U. S. 533 (1939). 

In regard to rhe tee iw administrative discretion in United States v. 
George S. Bush & Co., 309 U. 8S. —, Ct. 944 (1940), the Court said: ‘‘In substance and to 
& great extent in form (Norwegian * Products Co. v. United States, supra) the action of 
the Commmission and the President is but one stage of the +. process. Hampton, Jr., & 
Co. v. United States, 276 U. 8. 394, 48 8. Ct. 348, 72 L. Ed. **No one has a legal right to 
the maintenance of an existing rate or duty.’’ Norwegian Miirepen Products Oo. v. United States, 
supra, 288 U. S. page 318, 53 S. Ct. page 359, 77 L. Ed. 796. And the - udgment of the President 
that on the et, adduced in se mance of the procedure prescribed by Congress, a change of 
rate is necessary is no more subject to judicial review under this statut scheme than if Con- 
gress itself had exercised that jud we It has long been held that where Congress has authorized 
& public officer to take some specif 6 ae action when in his judgment that action is neces- 
sary or appropriate to carry out ‘ae policy of Oongress, the judgment of the officer as to the ex- 
istence of the facts calling = that action is not subject to review. Martin v. Mott, - Wheat, 
19, 6 L. Ed. 537; President, etc., of Monongahela Bridge Co. v. United States, 216 U. 8. 177, 30 
8. Ct. 356, 54 L. Ed. 435; Debcte Central lephone . v. South Dakota, 250 U. S. 168, 39 8. 
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rule of control is sovereign promulgated and is as subject to disciplinary pro- 
cess by any designated societal agency as any other—the Courts as well as 
others. It is assumed without discussion that it must be conceded that the end 
of all American governmental function is the common good. We are beset, 
however, by the rather widely held, but mistaken view, that such ends can be 
constitutionally entrusted only to agencies called courts. That the courts are 
the ultimate safeguards of constitutionally protected interests no one will 
properly dispute. Our problem thus begins to shift to the inquiry as to 
whether the residuary estate of the judiciary precludes an harmonious co- 
operation between governmental agencies, agencies of a common principal 
with a single purpose—the prompt and final disposition of issues cognizable 
by courts. And this is but another phrasing of due process of law. The great 
problem we face in the administration of public law is to find a prompt and 
adequate sequence from initial bodies, legislative in nature, to a final judicial 
arbitrament, res adjudicata in the common sense of that term. 


II 


The confusion which has delayed and prevented the achievement of 
justice in the administration of public law has been largely due to a distortion 
of emphasis because an hiatus appeared between commissions and so-called 
constitutional courts. We shall shortly trace the history of the pattern which 
has obscured the juristic vision. In passing we may merely note that due to 
a pursy courts’ attitude of their function as an exclusive personal preroga- 


tive, the style has been to attempt to impose upon purely judicial bodies leg- 
islative functions. At the best this is but a form of metastasis, and, aside from 
the complete bar of the doctrine of departmentalization, cannot give the ef- 
ficiency and security offered by the ordinary process of law approved by cen- 
turies of practice under the forms of free government. Simply put, that form 
is the forewarning to persons to be affected by a predeclaration of standards 
promulgated by the legislative branch of popular government, the oppor- 
tunity of an aggrieved person to test its legality, and a procedure which per- 
mits the answer to be quickly and fairly determined. What we must seek, 
then, is to find, at the earliest possible moment, the elements of a “case or 
controversy” so that a justiciable issue may be presented to the judicial power. 
If this can be done the geniculated process of the past may be averted, not by 
any revolutionary change, through administrative courts or like folly, but by 
simple objective emphasis upon the agential function of courts in the admin- 
istration of law in the public interest. 


III 


What always has been recognized by the Supreme Court of the United 
States as a limitation upon the national courts, and by the same token in the 
state courts, was crystalized in the opinion in Muskrat v. United States. Under 
constitutional limitation, the highest court can take appellate jurisdiction only 


Ct. 507, 68 L. Ed. 910, 4 A. L. R. 1628; United States v. Chemical Foundation, Inc., 272 U. 8. 
1, 47 8. Ct. 1, 71 L. Ed. 131. As stated by Mr. Justice Story in Martin v. Mott, supra, 12 Wheat. 
pages 31, 32, 6 L. Ed. 537: ‘‘Whenever a statute gives a discretionary power to any person, to be 
exercised by him upon his own opinion of certain facts, it is a sound rule of construction, that 
the statute constitutes him the sole and exclusive judge of the existence of those facts.’’ 

8. 219 U. 8S. 846 (1911). 
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of cases and controversies, and by cases and controversies are intended the 
claims of litigants brought before the courts for determination by such regu- 
lar proceedings as are established by Jaw or custom for tha protection or en- 
forcement of rights, or the prevention, redress, or punishment of wrongs, 
Whenever the claim of a party under the Constitution, laws, or treaties of 
the United States takes such form that the judicial power is capable of acting 
upon it, then it becomes a case. The term implies the existence of present 
or possible adverse parties whose contentions are submitted to the court for 
adjudication. The authority of the government to deal with an individual’s 
conduct can be considered only when the justification for some direct injury 
suffered or threatened, presenting a justiciable issue, is made to rest upon 
some official act. The converse is equally true, that where, although there is 
damage, there is no violation of a right no action can be maintained.* We 
must now ascertain whether for the purpose of the appellate jurisdiction of 
constitutional courts a justiciable issue can be found to have developed in 
the conclusions of other types of tribunals created under the authority of 
the legislature. 


IV 


Our initial inquiry must seek whether legislative bodies can exercise 
judicial functions and, secondly, if they can and do so act, may purely ju- 
dicial bodies, in the ordinary course of corrective appellate procedure, receive 
the issue and finally dispose of it as a part of their judicial office. The prac- 


tice of federal tribunals will be the primary field of study, both because of 
the propriety which attaches to their conduct upon approval by the Supreme 
Court, and because the pattern is the basis for action or departure by the 
states. The State examples used seem to be typical of other states. What is 
done in particular instances as a result of local state decision is not important 
here. It is what may be done that is important. At the outset it seems that 
we are involved in a mere hyperbaton of constitutional versus legislative courts. 
On the contrary, our study is the broad geodesy of the governmental curve of 
a more efficacious application of due process of law. 

We have observed that a rule of law, however found, is neither more nor 
less than the command of society, either to act or to cease and desist from 
action (more often the latter), directed to the individual. It must be ele- 
mentary that it cannot be material what governmental agency fairly finds 
the facts and correctly applies the rule. What is important in a constitutional 
judicial sense is that when an individual is materially adversely affected by 
such finding and application he have any opportunity to test his claim of il- 
legal trespass before a court. This final testing must provide a court exercising 
the judicial power. Can a controversy be found in the conclusion of govern- 
mental agencies, concededly also exercising legislative power, which is cap- 
able of being received as a part of judicial function as defined by the doctrine 
of departmentalization ? 

A convenient point of departure is provided by numerous abortive at- 
tempts by Congress to impose legislative or executive functions upon the Su- 


4. Alabama Power Co. v. Ickes, 302 U. S. 464 (1928); Ex parte Levitt, 302 U. S. 633 (1937); Masza- 
chusetts v. Mellon, 262 U. 8S. 477 (1923). 
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preme Court. In Butterworth v. United States, the Court had before it the 
provisions for its review of patent appeals, and finding that no exercise of the 
ordinary jurisdiction in law or equity was called for declared the statute void. 
A similar disposition was made of an appeal in a trade-mark proceeding in 
Postum Cereal Co. v. California Fig Nut Co.,° where the result would have 
been nothing more than an instruction to the patent office. A case from the 
courts of the District of Columbia attracted more attention. Keller v. Potomac 
Electric Power Co.’ involved a statutory proceeding under which the courts 
were substituted for the legislative function of the Commission. Under the 
dual power of Congress over the District it could impose legislative and ad- 
visory jurisdiction upon the local courts, but it could not project that role upon 
the Supreme Court which exists only by force of the Third Article, and “can- 
not give decisions which are merely advisory, nor can it exercise or partici- 
pate in the exercise of functions which are essentially legislative or administra- 
tive.”"* The same result was reached under the Radio Act of 1927.2 There- 
upon Congress amended the statute limiting the jurisdiction of the District 
of Columbia courts by eliminating the substitutional features similar to those 
in the Keller case. It must be borne in mind as we proceed that the initial 
tribunal, as before, was the Commission. The review by the courts pro- 
vided in the amendment was limited to “questions of law,” and it was pro- 
vided “that findings of fact by the commission, if supported by substantial evi- 
dence, shall be conclusive unless it shall clearly appear that the findings of 
the Commission are arbitrary or capricious.” Of the change the Court said 
in upholding the statute that the above “limitation manifestly demands ju- 
dicial, as distinguished from administrative, review. Questions of law form 
the appropriate subject of judicial determinations. Dealing with activities ad- 
mittedly within its regulatory power, the Congress established the commis- 
sion as its instrumentality to provide continuous and expert supervision and 
to exercise the administrative judgment essential in applying legislative stan- 
dards to a host of instances. These standards the Congress prescribed. The 
powers of the commission were defined, and definition is limitation. Whether 
the commission applies the legislative standards validly set up, whether it acts 
within the authority conferred or goes beyond it, whether its proceedings sat- 
isfy the pertinent demands of due process, whether, in short, there is com- 
pliance with the legal requirements which fix the province of the commis- 
sion and govern its action, are appropriate questions for judicial decision. 
These are questions of law upon which the Court is to pass.”"® In further dis- 
cussion of the question of whether the constitutional court could receive the 
controversy concluded by a final order of commission the Court said: “If the 
questions of law thus presented were brought before a court by suit to restrain 
the enforcement of an invalid administrative order, there could be no ques- 
tion as to the judicial character of the proceeding. But that character is not 
altered by the mere fact that remedy is afforded by appeal. The controlling 


- 112 U. 8S. 50 (1884). 

. 272 U. 8S. 693 (1927). 

. 261 U. S. 428 (1923). 

. Ex parte Bakelite Corporation, 279 U. S. 438, 439 (1929). 

. Federal Radio Commission v. General Electric Co., 281 U. 8S. 464 (1920). 

. Federal Radio Commission v. Nelson Bros. Bond and Mortgage Co., 289 U. S. 266, 275 (1933). 
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question is whether the function to be exercised by the court is a judicial func- 
tion, and, if so, it may be exercised on an authorized appeal from the decision 
of an administrative body. It is not important whether such a proceeding was 
originally begun by an administrative or executive determination, if, when it 
comes to the court, whether legislative or constitutional, it calls for the exercise 
of only the judicial power of the court upon which jurisdiction has been con- 
ferred by law.”™ 


The Board of Tax Appeals is not a court. It is an executive or administra- 
tive board, upon the decision of which the parties are given an opportunity to 
base a petition for review to the Third Article courts after the administrative 
inquiry of the Board has been had and decided. In answer to the claim that 
no case or controversy was presented the Court said: “The case is analogous to 
the suits which lodged in the circuit courts of appeals upon petition or finding 
of an executive or administrative tribunal. It is not important whether such 
a proceeding was originally begun by an administrative or executive de- 
termination if when it comes to the court, whether legislative or constitutional, 
it calls for the exercise of only the judicial power of the court upon which the 
jurisdiction has been conferred by law. The jurisdiction in this case is quite 
like that of the circuit courts of appeals in review of orders of the Federal 
Trade Commission.””* The Court concluded that the petition (a) brings be- 
fore the reviewing court the United States or its representative on the one hand 
and the interested taxpayer on the other, (b) presents for consideration either 
the right of the government to the payment of a tax claimed to be due from 
the taxpayer or his right to have refunded to him money which he has paid 
to satisfy a tax claimed to have been erroneously charged against him, and 
(c) calls for a judicial and binding determination of the matter so presented, 
all of which makes the proceeding a case or controversy within the scope of 
the judicial power. 

Some aid may be had from a brief consideration of the distinction between 
legislative and constitutional courts on the question of whether a justiciable 
controversy may be found in the orders of the former.’* When the Court of 
Claims of the United States was first established it had only an advisory ca- 
pacity to Congress, but since the Amendment of 1866 it has never been doubted 
that Congress may authorize an appeal to the Supreme Court from a final 
judgment or decree. The Court of Claims, territorial courts, state courts’ ex- 
ercising jurisdiction of aliens, the Court of Customs Appeals, and as we have 
seen above, various commissions and other bodies, exercise judicial power con- 
ferred by the legislature under its general powers as distinguished from the 
authority of the Third Article."* Appellate jurisdiction of the Supreme Court 
has been upheld from the final orders of all these bodies, a practice which 
could be sustained only upon the theory that they exercise judicial power as 
distinguished from legislative, executive or administrative power. In all of 

. Id. at 277. 

. Old Colony Trust Co. v. Commissioner, 279 U. S. 716, 722 (1929). 

- Questions of salary reduction, and the presence of a j do not concern us. 

. ‘It will not be contended that Con, can delegate to the courts, or to any other tribunals powers 
which are strictly and exclusively legislative. But may certainly delegate to others pow- 


Congress 
oO _* legislature may rightfully exercise itself.’’ Wayman v. Southard, 10 Wheat. 1 
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these cases the tasks performed by the several tribunals could have been con- 
ducted first-hand by the Congress itself, but neither this nor the fact that any 
of them might also have wholly nonjudicial functions, as for example the ad- 
visory opinions of the Court of Claims, prevented their final orders from be- 
ing an exercise of judicial power. There are matters involving a public right 
which may be presented in such form that the judicial power is capable of 
acting upon them, and which are susceptible of judicial determination. This 
is so even though some of the matters could be finally determined by the 
legislature, and as to which there is no right to a judicial remedy. But when 
they exercise judicial power, even though nothing more than statutory courts at 
the most, their final orders are reviewable by the constitutional courts.’® 


State patterns trend to parallel the federal. We may take a “typical” 
state. Since the foundation of the State, the general laws of Kansas have pro- 
vided that “a judgment rendered or final order made by a probate court, a 
justice of the peace or any other tribunal, board or officer exercising judicial 
functions, and inferior in jurisdiction to the district court, may be reversed, 
vacated or modified by the district court.”"* “A final order which may be 
vacated, modified, or reversed as provided in this article is an order affecting 
a substantial right in an action, when such order in effect determines the 
action and prevents a judgment, and an order affecting a substantial right, 
made in a special proceeding or upon a summary application in an action 
after judgment.”"” And “appeals to courts other than the supreme court shall 


be taken and proceedings had in the same manner as is provided for appeals 


to the supreme court, except where special provision with reference to such 
appeal is made by statute.”’* Under the continuous policy of the Court appeals 
have been favored and final order given a liberal construction to include older 
more technical writs.’® Interpreting the clause of the state constitution copied 
from the Third Article of the federal that “the judicial power of the state 
shall be vested in the supreme court, district court, probate court, justices of 
the peace, and such other courts * * * as may be provided by law,””° Mr. Justice 
Brewer speaking for the Court said of a city council sitting to hear and de- 
termine a contested election case, “it is protanto a court.”** One of the earliest 
cases recognized that when a tribunal is given judicial powers by the legisla- 
ture, and, in the exercise of those powers pronounces judgment affecting the 
rights of parties, its orders are subject to revision by the courts.” And in the 
course of that review the final order made by “any tribunal, board or officer 
exercising judicial functions” may be reversed, vacated, or modified under 
the supervisory control of the courts.”* In Nash v. Glen Elder, the Court re- 


. Williams v. United States, 289 U. S. 553 (1933), and cases cited. The case may be stated to 
conclude that judicial power may consistently with the doctrine of departmentalization be exercised 
both by an arm of the legislature and by the judiciary. 

. Kan. Gen. Stat. Ann. (Corrick, 1935) § 60-3301. 

. Id. § 60-3303. 

. Id. § 60-3308. 

. A ruling upon a motion which has the qualities of a demurrer as a motion to dismiss, is a final 
order. G. 8S. Johnson Co. v. N. Saur Milling Co., 148 Kan. 861, 84 P. (2d) 934 (1988); of. Bar- 
tholomew v. Guthrie, 71 Kan. 705, 81 Pac. 491 (1905); Kan. Gen. Stat. Ann. (Corrick, 1935) 
§ 60-3302; ‘‘a final order is one that sustains or overrules a demurrer.’’ 

. Kan. Const. Art. III, § 1. : 

. Anthony v. Halderman, 7 Kan. 50, 65 (1871); cf. Mathews v. Commissioners, 34 Kan. 606, 9 Pac. 
765 (1886). 

. State v. Sheldon, 2 Kan. 822 (1864). 

. Bland vy. Jackson, 51 Kan. 496, 33 Pac. 295 (1893). 
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viewed the final order of a board of county commissioners passing on a city’s 
application to extend its limits. After pointing out that the board generally 
acts in an executive or administrative capacity, and that in many of the im- 
portant affairs of the county the functions are legislative, the Court said: “The 
performance of an act may be judicial in its nature to the extent that an ap- 
peal will lie without being strictly and intrinsically judicial in the sense con- 
templated by the constitution in the separation of the powers of government.” 
Though commingled with other powers, when the action of the board was 
judicial the corrective appellate jurisdiction of the courts was available.* We 
shall have occasion to compare the power to reverse, modify, or vacate under 
these state statutes with the language of the federal statutes dealing with the 
Federal Trade, Federal Communications, and other commissions to modify, 
on the question of whether so to do renders the appeal non-judicial. Clearly 
the state court has had no doubt that the review was judicial. But this is our 
point, that the action of the commission from which the appeal is taken being 
judicial the appellate process includes, as the Court puts it, full supervisory 

*° The understanding of the state of the functions of the several legis- 
lative bodies from which it accepts appeals from their judicial action is simi- 
lar to that expressed by the federal court in describing the powers of the 
Federal Trade Commission in Rathbun v. United States, on the question of 
executive control of its personnel.”” 


Over a long period of time many causes which were at one time treated 
directly (and finally) by the legislature itself have been transferred to other 
subordinate tribunals and reviewed by courts, or in some instances transferred 
directly to courts. A most familiar example is that of the dissolution of mar- 
ital bonds.”* A similar situation was recently presented in two states. The 
ultimate question was whether a person who had been confined as insane 
should be liberated. In In re Wadleigh”® and State v. District Court of Hen- 
nepin County,*° both courts reached the same conclusion as to the problem, 
appellate jurisdiction, and disposition. Both found a substantial right in the 
final order of a special proceeding and granted the relief prayed and re- 


24. 81 Kan. 446, 106 Pac. 292 (1910). 

25. The general plan of appeals is stated by the Court: ‘‘So we have the supreme court, with appel- 
late jurisdiction coextensive with the state, to review the judgments of the district courts, and 
superintending control of all inferior courts so far as it may be exercised through the prerogative 
writs which it is empowered by the constitution to issue. Then we have the district courts, with 
appellate jurisdiction over the probate courts, justices of the peace and other inferior tribunals, 
and superintending control over all inferior tribunals. The system is simple and complete, and 
as to the cases of habeas corpus, over which all three of the{ courts of record have jurisdiction, 
there is an appeal from the probate court to the district court and then from the district court 
to the supreme court.’’ In re Petitt, 84 Kan. 637, 114 Pac. 1071; (1911). 

. 295 U. S. 602 (1935). 

. Cf. State v. Young, 3 Kan. 445 (1866): ‘‘But it is said that the enforcement of city ordinances 
is a judicial power, and that the judicial power * * * was vested exclusively in a Supreme Court, 
District Courts, probate courts, and justices of the peace. It is true that the administration of 
municipal ordinances is the exercise of a sort of judicial power, but it is no part of the judicial 
power contemplated by the section referred to * * * it was not intended that in them alone 
could power to enforce city ordinances be deposited. Nor is the creation; of municipal courts for 
the enforcement of municipal regulations inconsistent with this section, because the exercise of 
such power on the part of the legislature is not only conferring judicial power within the mean- 
ing of this section, but is exercising authority over a rightful subject of legislation.’’ 

The issue is raised on the above case (Mr. Justice Brewer concurring) on the function of the 
courts as enforcing machinery of law. There is no difficulty in seeing this role in a criminal 
case as this one, or perhaps in a tort or contract case. We lose sight of the executive aspect of 
courts when problems of continuous supervision of private conduct by commissions is involved. 
Cf. Interstate Commerce Commission; v. Brimson, 154 U. S. 447 (1894), where Congress validly 
directed the Court to enforce the orders of the commission (Mr. Justice Brewer dissenting). 

28. Maynard v. Hill, 125 U. 8. 190 (1888). 

29. 108 Kan. 682, 197 Pac. 217 (1921). 

30. 185 Minn. 396, 241 N. W. 39 (1932). 
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versed the lower tribunal. The Minnesota Court said that the duty is min- 
jsterial and administrative, but is “one required in the judicial task of ad- 
ministering justice and so there is no constitutional objection to imposing it 
on a judge.” The Kansas Court looks at the nature of the decision in the 
initial tribunal and finding it judicial in nature takes jurisdiction on appeal 
as a justiciable controversy. Reference has previously been made to aliens, 
Indians, consular, territories, tariffs, and public lands.** There is a consider- 
able body of authority, though the holdings are not unanimous, supporting 
the levying of taxes, incorporation, assessing or appraising property, and 
the appointment of officers.” 

It is beyond cavil that a legislative body may be so constituted as to ex- 
ercise judicial power in such a manner as to permit constitutional courts to 
directly review its final orders.** Some attention should be given to the 
treatment which such orders may receive on court review. Under the type 
of state statute cited above we see the court taking jurisdiction for review as 
broad as the terms “reverse, vacate or modify.” In Estrel v. Diehl, the Court 
said that a county surveyor is an officer, and in determining the rights of 
parties in a contest respecting the corners or boundaries of their land, exer- 
cises judicial functions; and his determinations therein, and his report made 
respecting such controversy, are a final order. It appeared that he did try, 
upon evidence of witnesses duly sworn before him, a controversy between 
the parties as to the true boundaries of their respective lands, that he rendered 
a decision thereon, and made his final report of the same as required by 
statute. On the record the court had jurisdiction on appeal. In passing we 
should note the consequence attached to such final orders. Speaking for the 
Court in Anthony v. Halderman,* Mr. Justice Brewer stated “It is a gen- 
eral rule, which none will gainsay, that where any tribunal has jurisdiction of 
the subject matter of and the parties to any controversy, and renders a judg- 
ment thereon, such judgment is conclusive between the parties. If the rul- 
ings of that tribunal are adverse to one party, and wrong, he should seek to 
correct that judgment by appeal. Failing to do that, he is estopped from 
further inquiry.” Like expressions are common. In fact, there is implied 
in the word “final” the sense of conclusiveness or as stated of the legislative 


31. ‘‘Legislativea courts also may be created as special tribunals to examine and determine various 
matters, arising between the government and others, which from their nature do not require 
judicial determination and yet are susceptible of it. The mode of determining matters of this 
class is completely within congressional control. Congress may reserve to itself the power to de- 
cide, may delegate that power to executive officers, or may commit it to judicial tribunals.’’ * * * 
‘*But the function (claim against the United States) is one which Congress has a discretion either 
to exercise directly or to delegate to other agencies.’’ The true test lies in the power under 
which the court was created and in the jurisdiction conferred. Ex parte Bakelite, 279 U. S. 438, 
451, 452, 459 (1929). 

2. Cf. Opinion of the Justices, 300 Mass. 598, 14 N. E. (2d) 465 (1938). 

. See In re Sanford, 236 Mo. 665, 687-691, 139 S. W. 376 (1911), holding that an! administrative 
body may be vested with power to punish for contempt. All courts have not reached the same 
result. This on the smug assumption that contempt power is exclusively judicial. Of course it is 
inherent in the courts, but equally clearly the legislature has similar powers to assure its ability 
to carry out legislative purposes. It seems a little queer that the offspring of parents having a 
common trait should be, like the mule, a biological freak and sterile. As it is the court which 
is the begetting source of the theory of sterility it seems that it is Kipling’s ‘‘donkey’’. Of 
People v. Swene, 88 Colo. 337, 296 Pac. 271 (1931). Where the legislature has the unrestricted 
power to create courts (see notes 12 and 20 supra) an administrative body having powers to 
adjudicate may be termed a court and vested with powers to punish for contempt. To escape 
the ‘‘donkey’’ attitude of their courts several states have given such authority specially by con- 
stitutional provision. 

- 6 Kan. App. 245, 51 Pac. 810 (1897). 

5. 7 Kan. 50 (1871). See note 68 infra. 
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court in Pocono Pines Hotel Co. v. United States,* “the findings and judg- 
ment awarded are res ajudicata.” In the Williams case* the Court points 
out that the findings of the legislative body were final and conclusive upon 
the rights of the parties unless modified in a rehearing. “Indeed, as appears 
from the cases already cited and others, such finality and conclusiveness must 
be assumed as a necessary prerequisite to the exercise of appellate jurisdiction 
by” constitutional courts. It is this transition process which is the stator of the 
whole machinery, and it is the misconception of the moving part which has 
led to so much error of both direction and emphasis. Nowhere is this folly® 
more gullibly pathetic than in recent Bar action. It is said in the Report 
and Draft of a Bill by The Special Committee on Administrative Law of 
the American Bar Association®® of the judicial review provisions of the Fed- 
eral Trade Commission Act that “the court shall have jurisdiction to affirm, 
set aside, or modify the order of the commission,” “these principles seem to 
confer upon the courts administrative rather than judicial powers.” It was 
for this reason that “modify” was dropped because it was thought that the 
reduced “scope of review is as far as we * * * may constitutionally go.” 

In the first place the Federal Trade Commission Act provides for di- 
rect appeal to constitutional courts, and the Supreme Court, which is in- 
capable of receiving or exercising anything but the judicial power of the 
United States, not only took jurisdiction but proceeded to modify the find- 
ings of the Commission. The Court states: 


“As the statute grants jurisdiction to make and enter, upon the 
pleadings, testimony and proceedings, a decree affirming, modifying or 
setting aside an order, the court must also have power to examine the 
whole record and ascertain for itself the issues presented and whether 
there are material facts not reported by the Commission * * *, if from 
all the circumstances it clearly appears that in the interest of justice the 
controversy should be decided without further delay the court has full 
power under the statute so to do.” 


No matter what the statute said, if the task put for the Supreme Court was 
not purely judicial, it could not have taken jurisdiction. The reason that the 
function on appeal is within the judicial power of the constitutional court is 
that the appeal is taken from the judicial office of the legislative body. That 
power was vested in the commission as the Court stated in the Williams case“ 
under the congressional power to make such a grant “by virtue of the estab- 
lished rule that the grant of power to accomplish an object is a grant of the 
authority to select and use the appropriate means to obtain it.” The specious- 
ness of the Committee’s conclusion that to include the word “modify” will 


. 73 Ot. Ol. 447 (1931). 

. 289 U. 8. 553 (1933). 

. I am well aware of the weight of numbers against me, and convincing effect of a show of force. 
Equally that what I think is folly may be wisdom. But it is to raise that issue that I am writing. 

. January, 1939. ‘‘Notice to All Concerned.—The draft of bill contained herein was submitted to 
the House of Delegates and Board of Governors at their meeting in Chicago on January 7-10, 
1939. The draft was amended and approved as herein printed as the American Bar Association 
Administrative Law Bill.’’ 

. Federal Trade Commission v. Curtis Co., 260 U. S. 568, 580 (1928). We are here considering 
only the question of the power to revise finding upon the commission's record, and not whab is 
the approved attitude of the courte and legislatures toward such practice. 

. 289 U. 8. 558, 567 (1983). 
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call for “administrative rather than judicial power” is the more amazing 
when we notice that the Judiciary Act of 1789 gave the Supreme Court power 
to “reverse, modify, or affirm the judgment or decree of such state court, 
and may at its discretion, award execution, or remand the same to the court 
from which it was removed.” And that as to facts, the Third Article it- 
self says that it shall have “appellate jurisdiction both as to Law and Fact” 
as Congress shall determine. Our interest is not presently with the statesman- 
ship in the exercise of the legislative power, but simply that jurisdiction to 
modify is congenital judicial review. Observation of the landmarks of his- 
tory makes tracing the sequence one of simple uranometry. If the process 
sought to be reviewed were legislative it could not be received by the Court. 
Being judicial, it is not made legislative through power of a reviewing court 
to modify it.“ 

There remain for further consideration what elements are essential to 
permit the final judgment of the legislative body to be judicial in nature, 
what treatment that order receives on judicial review including (a) the prob- 
lem of de novo trial and (b) substantial evidence, the device for bringing the 
order to the court, including the scope of a question of law, and finally the 
interacting areas of legislative ending and judicial beginning. These involve 
both nice questions of power, and broad questions of policy as shown by the 
interpretations given to some decisions, and to the great interest shown by 
legislatures in remedial legislation. 


V 


Over a long period of years and without too much statesmanship Anglo- 
American governments, whenever the pressure upon the primary bodies has 
become considerable, have set up subordinate implementing bodies usually 
legislative-executive in nature. More or less tardily following this trend they 
have projected, and without any evidence of greater statesmanship, through 
the purely judicial branch, methods of corrective process in appellate tribu- 
nals where personal and property rights depend upon a determination of 
fact reflected against some preestablished legal standard. While neither has 
been scientific perfection, both boast the greatest experience and offer the 
most fruitful analogy of institutional function. Piece-meal consideration here 
and piece-meal consideration there can only give sterile segments for study 
in vacuo. Not until we isolate the proglottis and promote its growth both 
ways can we hope for the unity of pattern which alone can justify the exist- 
ence of any office or official upon the public treasury. This is the administra- 
tion of law under the bonds of the body politic. Only such perspective will 
permit us to escape the pitfall into which so many able students of public 
law have presently fallen, namely, that “administrative law” is some distinct 


42. Of. Keller v. Potomac Electric Power Co., 261 U. S. 428 (19238). 
43. Rev. Stat. § 709 (1875), 28 U. S. O. § 844 (19384). 


44. ‘‘If the questions of law thus presented were brought before the court by suit to restrain the 
enforcement of an invalid administrative order, there could be no question as to the judicial 
character of the proceeding. But the character is not altered by the mere fact that remedy is 
afforded by ap . The controlling ry is whether the function to be exercised by the 
court is a judicial function, and, if so, it may be exercised on an authorised appeal from the de- 
cision of an administrative body.’’ Federal Trade Commission v. Nelson Brothers Bond & Mort- 
gage Co., 289 U. 8S. 266 (193838). 
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body of law instead of being merely a phase of governmental process present, 
though in less degree, since the beginning of Anglo-American institutions. 

As the sub-legislative executive body moves from rule making to rule in- 
terpreting duties, the question of fairness arises. Not because there is any 
constitutional immunity in the individual from compliance with its valid 
rules, but on whether its rules are valid, and, if so, whether or not they have 
been properly applied to the complainant. Later the corrective process as ‘o 
each must be extended. It is with the second that we are now concerned as 
we consider the judicial office of commissions. The problem is that of fair 
hearing or due process of law—procedural due process. 


Procedural fairness derives its great impetus from the fear and hate of 
Star Chamber methods—a practice under which the rule is made to vent 
the spite of the autocrat as distinguished from arriving at the truth from the 
probative effect of all the relevant facts—the truth of the charge that an in- 
dividual has violated a predeclared valid standard of social restraint. The 
steps are identified in various bills of right of the fundamental law and time- 
approved methods of the courts in the trial of causes. The first test of the 
concept of a government of laws and not of men is that a standard of restraint 
knowable to men of the defendant’s class be preordained. The next step 
now becoming identified with defense as a corollary right is that he be in- 
formed wherein his particular conduct is claimed to have varied from that 
norm. Then follows confrontation by witnesses who support the charges, 
and that he be given the opportunity to refute the testimony. And finally 
that the deciding tribunal conduct the proceedings in a manner calculated 
to bring about a just result, confining itself to the record in reaching a de- 
cision which is justified upon the probative effect of all of the evidence.” 
Striking evidence of the failure to fairly conduct or impartially decide the 
pending cause is found in Ohio Bell Telephone Co. v. Public Utilities Com- 
mission;** and the first two Morgan cases.“’ In the former case he was de- 
nied a knowledge of the “evidence” to be used against him or the right of 
confrontation. In the latter he was not heard’ on the evidence by the decid- 
ing tribunal,“* nor was he fairly informed of charges against him in order to 
present his own refutation or to marshal his evidence in his own defense.“ 
Much of the attack of self-styled political scientists and others on the Morgan 


45. Minnesota v. Probate Court of Ramsey County, 309 U. S. 270 (1940); Helis v. Ward, 308 U. 8. 
365 (1939). In National Labor Relations Board, 310 U. S.—, 60 S. Ct. 918 (1940), the Court 
says: ‘‘Congress has placed the power to administer the National Labor Relations Act, subject to 
the supervisory powers of the Courts of Appeals as the Act sets out. If the Board has acted 
within the compass of the power given it by Congress, has, on a charge of unfair labor practice, 
held a ‘hearing’, which the statute requires, comporting with the standards of fairness inherent 
in procedural due process, has made findings based upon substantial evidence and has ordered 
an appropriate remedy, a like obedience to the statutory law on the part of the Court of Appeals 
requires the court to grant the enforcement of the Board’s order.’’ In this case it was the Court 
of appeals which failed to grasp the significance of the evidence in the record before it. 

- 304 P 8. 1 (1937). 

. 298 U. S. 468 (1936); 304 U. S. 1 (1938). See the excellent discussion of the Morgan cases in 
Isenbergh, Developments in Administrative Law, 1930-1940 (1940) 27 Va. L. Rev. 29, 48. 

. ‘‘Assistants may prosecute inquiries. Evidence may be taken by an examiner. Evidence thus 
taken may be sifted and analyzed by competent subordinates. Argument may be oral or written. 
The requirements are not technical. But there must be a hearing in a substantial sense.’’ 298 
U. S. 468, 481. (Bold type added.) 

. ‘*The government formulated no issues and furnished the appellants no statement or summary of 
its contentions and no proposed findings.’’ 304 U. S. 1, 16. ‘‘The requirements of fairness are 
not exhausted in the taking or consideration of evidence, but extend to the concluding parts of 
the procedure as well as to the beginning and intermediate steps.’’ 304 U. 8S. 1, 16, 20. Even 
in a criminal prosecution the idea of notice carries no more than fair warning. ‘‘The true test 
of the sufficiency of an indictment is whether it contains the elements of the offense intended to 
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cases that their doctrine is legally indefensible and administratively impossible 
has been due to the failure to recognize the tri-partite function of such com- 
missions. While we have before us only their judicial function, it is well to 
note in passing that the requirement herein recited does not apply to their 
purely legislative and executive activities. The freedom of conduct in those 
situations is a wholly different problem than the choice of judicial procedure. 
The difference has always been recognized by the Court, and is expressly 
distinguished in the Morgan cases. Such cases as State v. McAdoo,” Pacific 
States Box & Basket Co. v. White,” and The Assigned car cases deal with the 
exercise of legislative discretion.” With even greater particularity this is 
pointed out in the recent case of United States v. George S. Bush & Co.” 
where it is said of the commission that in the exercise of its discretion, in 
carrying out a declared policy as one stage of the legislative process “it is no 
more subject to judicial review under this statutory scheme than if Congress 
itself had exercised that judgment.” On the other hand, in the first Morgan 
case, the Court relies on the fact that when the commission is proceeding to 
take and weigh! evidence to test the truth of a charge that an individual has 
varied from an existing legislative standard, and to declare the consequence to 
be imposed for such variance, if any, that it “has a quality resembling that 
of a judicial proceeding” and is as one of judicial character. In the second 
Morgan, case the Court said: “The proceeding had all the essential elements 
of contested litigation.” It was because the conduct was judicial that the re- 


quirement of procedural fairness became prerequisite as due process of law, 
or as the Court put it, “they must accredit themselves by acting in accordance 
with the cherished judicial tradition embodying the basic concepts of fair 


play.”** 

The adversary phase of the proceeding has often been demonstrated. In 
the second Morgan case the Court meets the issue directly, saying: “The answer 
that the proceeding before the Secretary was not of an adversary character, 
as it was not upon a complaint but was initiated as a general inquiry, is futile. 
It has regard to the mere form of proceeding and ignores realities. In all sub- 
stantial respects, the Government acting through the Bureau of Animal In- 
dustry of the Department was prosecuting the proceeding against the owners 
of the market agencies. The proceeding had all the essential elements of con- 
tested litigation, with the government and its counsel on the one side and 
the appellants and their counsel on the other. It is idle to say that this was 
not a proceeding in reality against the appellants when the very existence of 
their agencies was put in jeopardy.” Appeals from the Board of Tax Ap- 
peals form another example. The Board is declared by Congress in the stat- 


be charged, and sufficiently appraises the accused of what he must be prepared to meet, so that 
the judgment may be a bar to further proceedings against him for the same offense. The pur- 
pose of a bill of particulars is to enable the accused to avoid surprise, and to enable him to 
prepare for trial. There is nothing in this case to indicate that surprise or that the accused was 
not fully appraised of the charge against him.’’ Hughes v. United States, 114 F. (2d) 285 (1940). 

- 2384 U. S. 627 (1914). 

. 296 U. S. 176, 185-186 (1935). 

. 274 U. 8. 564 (1926). 

- 310 U. 8. 871, 60 S. Ct. 944, 946 (1940). 

-. 804 U. S. at 22. Equally the state procedure must) give reasonable notice and provide a fair 
opportunity to be heard. Honeyman v. Hanna, 302 U. S. 375 (1937). The mere possibility of 
future abuse does not present a violation of due process of law. Minnesota vy. Probate Court, 
309 U. 8S. 270 (1940). 

. 304 U. S. at 20. 
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ute creating it to be an agency “in the executive branch of the Government” 
and certainly is not a court. In the Old Colony Trust case™® the adverse parties 
were the United States on the one hand and the taxpayer on the other, the 
one claiming a right to payment and the other a refund. “That makes a case 
or controversy, and the proper disposition of it is the exercise of the judicial 
power.” The same must be true of the wide variety of appeals from equally 
non-judicial tribunals now being received by the constitutional courts of both 
the nation and the states. 

If the courts are ta confine their energies to judicial function, it is nat- 
ural that they should insist upon clearly defined questions to the extent of 
the capacity of the non-judicial tribunal to formulate reviewable issues. By 
so doing purely preliminary and delaying questions may disappear and the 
court’s time will be occupied with fewer and more definite problems to con- 
sider. The analogy is to the final judgment rule in appeals from lower courts. 
Under most judicial codes intermediate orders may be deferred until the 
review of the ultimate order, and in the meantime erroneous preliminary 
orders may be corrected by the lower tribunal. The same reasons apply with 
even greater force to appeals from non-judicial tribunals which should be 
permitted full opportunity to employ their special expertness to resolve tech- 
nical problems for the solution of which the courts are not specially qualified. 
This tendency has been crystallized in the Rochester case™’ where the Court 
found considerations of policy to be satisfied by the requirements that technical 
matters involving the function of non-judicial bodies must first be determined 
by it, and that only questions “affecting constitutional power, statutory au- 
thority, and the basic prerequisites of proof can be raised” on judicial review. 
In addition every order must be in such form that any judgment rendered 
would be a final basis for action as between the commission and the indi- 
vidual within the concept of justiciable controversy. The effect presently 
upon property or personal interests, and not the form, establish the necessary 
element of interest. Special statutory review procedures are exclusive as to 
all relief within their scope, but do not preclude equitable relief for extra- 
ordinary situations where only the peculiar powers of equity can reasonably 
assure the administration of justice.*® 


The corollary of the refusal of judicial appellate relief until a final order 
has been issued is the rule that no appeal to the courts will lie until admin- 
istrative remedies have been exhausted. The requirement that remedies avail- 
able in the initial tribunal be first exercised is a natural distillate of the admin- 
istration of the law in its generic sense, and is no more applicable to appeals 
from non-judicial tribunals than it is to courts of the first instance. The ini- 
tial tribunal is designated by the state for the trial. The justification for the 
delays incident to appeals is corrective process. Through customary it is not 
necessarily a constitutional right, and in every case is an extraordinary remedy. 
The general jurisdiction and special capacity of the initial tribunal would 
56. 279 U. 8. 716, 724 (1929). 

. Rochester Teleph Corp. v. United States, 307 U. S. 125 (1939). 
- Texas Elec. Ry. v. Eustus, 308 U. S. 512 (1939); Utah Fuel Co. v. National Bituminous Coal 
Commission, 306 U. S. 56 (1939); Shields v. Utah Idaho Central R. R., 305 U. S. 177 (1938); cf. 


Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938). 
- Laclede Gas Light Co. v. Public Service Commission of Mo., 304 U. S. 398 (1938). 
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be wasted by duplication, etc., if the same ground-work were to be endlessly 
repeated. Appeals can be justified only where the process is one of refinement. 
In Federal Power Commission v. Metropolitan Edison Co., the Company 
attempted to appeal from a preliminary order of procedural character. The 
Court said to permit such “opportunity for constant delays in the course of 
the administrative proceeding would do violence” to the purpose of corrective 
process. In an ownership investigation the Commission had ordered the pro- 
duction of papers and the Company filed a plea to the jurisdiction. As the 
legality of the order could be tested in the usual course of a contumacy pro- 
ceeding in aid, or upon final appeal, the dilatory plea was rejected. Similarly 
in Myers v. Bethlehem Shipbuilding Corp.,” an attempt to enjoin an ad- 
ministrative hearing because of supposed or threatened injury, and thus obtain 
judicial relief before the prescribed administrative remedy had been exhausted 
was held to be at war with the long settled rule of judicial administration. 
“So to hold would in effect substitute the District Court for the Board as the 
tribunal to hear and determine what Congress declared the Board exclusively 
should hear and determine in the first instance. * * * No one is entitled to 
judicial relief from a supposed or threatened injury until the prescribed ad- 
ministrative remedy has been exhausted.” No different problem is presented 
under state authority. In Petroleum Exploration v. Public Service Commis- 
sion, an investigation similar to that in the Metropolitan Edison case was 
ordered and the Court made the same emphatic repetition that the jurisdic- 
tion and remedies available in the Commission must be exhausted before 
judicial review is available. 

In connection with the exhaustion of administrative remedy come broader 
questions of due process. In the above cases, and other important recent de- 
cisions, the plea to the jurisdiction has been used in an attempt to raise a 
judicial issue, and we see it being rejected as a dilatory measure with discip- 
linary language by the Court. Jurisdiction is involved here on the question 
of collateral attack as well as on the question of court reviewability as a final 
order, and as res adjudicata. From the earliest times the English-speaking 
people have demanded that no decree be entered against an individual unless 
he be given notice, permitted to hear the evidence supporting the charges, 
given an opportunity to present his own defense, and that the judgment be 
responsive to the charges and based upon the evidence. Anything less is not 
due process of law and the courts cannot approve what the Constitution 
prohibits. If no corrective appellate process is available, collateral attack must 
be allowed or there is no assurance that fundamental right will not be dis- 
regarded. Where there is a competent and impartial appellate tribunal in- 
stituted to provide corrective process, to allow the individual to ignore the 
60. 304 U. 8. 875 (1938). 

61. 303 U. S. 41 (1938). 
62. In a note the Court says: ‘‘But because the rule is one of judicial administration—not merely a 
rule governing the exercise of discretion—it is applicable to proceedings at law as well as suits 
in equity.’’ Id. at 52. (Bold type added). Other methods have fared similarly. See, e. g., 
certiorari: Chamber of Commerce v. Federal Trade Commission, 280 Fed. 45 (CO. O. A. 8th, 1922); 
mandamus: Interstate Commerce Commission v. Campbell, 298 U. S. 385 (1933); quia timet: 
cute, oa 282 U. Ne (1931); declaratory judgment: Piedmont Northern Ry. v. United 

- 804 U. 8S. 309 (1938) 


- In mae it should be borne in mind that the statutory plan included a fair hearing, and for 
testing all points raised under the appeal. 
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process intended by the law to be exclusive, and to engage in collateral attack 
upon adjudicated matters, is to put the individual’s caprice above power of the 
state to administer its laws within constitutional restraints. It is elementary 
that expediency and finality are primary tests of wholesome administration 
of justice. The purpose of “due process” is to allow the individual to have 
notice and to defend before a court which adjudicates upon the record. The 
rule that a judgment is conclusive as to all media concludendi is founded 
upon the opportunity for correction of mistakes by appeal. When either the 
person or the subject matter is not before the tribunal there is neither judg- 
ment nor mistake, but only the highhanded tyranny of the Star Chamber. Of 
course such a sham may be collaterally exposed in a court of justice. If, how- 
ever, the issue of jurisdiction is presented or necessarily included in the de- 
cision after opportunity for contest, a wholly different application of the public 
interest is presented. No collateral attack is justifiable for error in the adjudi- 
cation of a so-called jurisdictional fact as it creates no greater jeopardy to 
correct result than error in the determination of any other fact which meas- 
ures the legal relations of the parties, and, as such, is a condition precedent 
to a decision and mandate in favor of or against one of them. In one sense 
all issues of fact and of law are jurisdictional with the initial tribunal. While 
the deciding tribunal cannot extend its own jurisdiction the Court says in 
Stoll v. Gottlieb, that it has the authority to pass upon its own jurisdiction, 
and its decree sustaining jurisdiction against attack, while open to direct re- 
view, is res adjudicata in collateral action. Last spring the extreme example 
was presented in Chicot County Drainage District v. Boxter° Extreme be- 
cause the statute upon which the decision was based was unconstitutional— 
there was nothing to support the erroneous decision. Of the liability to col- 
lateral attack the Court said: 


“We think the argument untenable. The lower federal courts are 
all courts of limited jurisdiction, that is, with only the jurisdiction which 
Congress has prescribed. But none the less they are courts with authority, 
when parties are brought before them in accordance with the require- 
ments of due process, to determine whether or not they have jurisdiction 
to entertain the cause and for this purpose to construe and apply to the 
statute under which they are asked to act. Their determination of such 
questions, while open to direct review, may not be assailed collaterally.” 


The Court makes no distinction between the question of the boundaries 
of a valid statute and the validity of the statute itself, or any other question 
affecting its jurisdiction. The Court goes all the way and states that it is 
“the well-settled principle that res judicata may be pleaded as a bar, not only 
as respects matters actually presented to sustain or defeat the right asserted 
in the earlier proceeding, ‘but also as respects any other matter which might 
have been presented to that end’.”* 


The above cases deal with a court as the initial tribunal, and the plea 


. 8305 U. 8S. 165 (1938). 
. 808 U. S. 371 (1940). 


. Id. at 376, citing, ‘‘Grubb v. Public Utilities Commission, 281 U. S. 470; Cromwell? v. County 
of Sac, supra.’’ 
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that the issue has been decided is equally available whether the issue was or 
was not raised if corrective appellate process was available. The rule is one 
of public policy to prevent litigious delays and needless repetition. The reasons 
stated with! reference to a trial court are even more applicable to a specially 
created expert body. “Every court,” it is said in the Stoll case, “in rendering a 
judgment tacitly, if not expressly, determines its jurisdiction over the parties 
and the subject matter.” This can be no less true of any official who is re- 
quired to apply a law to a fact. And the reason why, when so decided, is 
given: “Courts to determine the rights of parties are an integral part of our 
system of government. It is important that there should be a place to end 
as well as that there should be a place to begin litigation. After a party has 
had his day in Court, with opportunity to present his evidence and his view of 
the law, a collateral attack upon the decision as to jurisdiction there rendered 
merely retries the issue previously determined. There is no reason to expect 
that the second decision will be more satisfactory than the first.” 


As between courts, similarily constituted and with common jurisdiction 
and ability, one cannot be assumed of greater fecundity than another. But 
the reason we have the specially conceived commissions of today is that they 
are better able, by appointment and experience, to analyze great masses of 
economic and social data in specialized function than other administrators of 
the law called judges whose dockets are already clogged by multitudes of 
unrelated issues. The whole thesis of the above cases dealing only with courts 
looked, for the expression of public policy in the administration of law, to 
(a) an initial full and fair hearing, and (b) an appellate process for the pur- 
pose of correcting the mistakes below. These oppose the litigious and waste- 
ful delays of repetition whether by way of a new trial on the side or on the 
top of the original proceeding. The questions presented in the transition from 
the order of the non-judicial tribunal to the final adjudication by the court are 
(1) the disposition of pleas to the jurisdiction and (2) the issue of trial de novo. 

If it were not already clear that the studied conclusions of specialized 
tribunals expert in the law and facts of limited fields are not less than those 
of other courts on the question of the drudgery and waste of litigious repeti- 
tion, the language of the Court in the Waterman Steamship Corp. case® would 
put the matter at rest. 


“It is of paramount importance that courts do not encroach upon 
this exclusive power of the Board if effect is to be given the intention of 
Congress to apply an orderly, informed and specialized procedure to the 
complex administrative problems arising in the solution of industrial 
disputes. As it did in setting up other administrative bodies, Congress 
has left questions of law which arise before the Board—but not more— 
ultimately to the traditional review of the judiciary. Not by accident but 
in line with the general policy, Congress has deemed it wise to entrust 


68. 305 U. 8S. at 171, 172. ‘‘The decision of the Board of Tax Appeals on the appellant's petition 
embraced not only such matters as were raised on the appeal with respect to the tax but all 
matters that could have been raised as affecting the validity of the tax whereof he complained.’’ 
Brooks v. Driscoll, 114 F. (2d) 426 (C. C. A. 3d, 1940), citing many cases. (Bold face type added.) 
See also, Arizona Grocery Co. v. Atchison, T. & S. Fe R. R., 284 U. S. 370 (1932); and St. 
Patrick’s Church Corp. v. Daniels, 113 Comm. 132, 154 Atl. 343 (1931). 

69. N. L. R. B. v. Waterman Steamship Corp., 60 S. Ct. 493 (U. S. 1940). 
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the findings of fact to these specialized agencies. It is essential that courts 
regard this division of responsibility which Congress as a matter of policy 
-has embodied in the very statute from which the Court of Appeals de- 
rived its jurisdiction.” 
This conclusion is in complete accord with the whole policy of judicial ad- 
ministration and in all of the many recent cases where corrective appellate 
process has been available no point of law or other jurisdictional fact has been 
received by way of collateral attack or an appeal prior to final order from 
any judgment of a non-judicial body where adequate corrective process is 
available on appeal.”” Outstanding are the Metropolitan Edison case™ from 
the Federal Power Commission, the Myers case™ from the National Labor 
Relations Board, and the Petroleum Exploration case” from a staté public 
utilities commission. In all the plea to the jurisdiction was strenuously 
asserted and in none did it prevail—the remedy by appeal being held 
adequate.” 


From the discussion of a repetitious trial on the side of the original one, 
we are naturally led to a repetitious trial piled on the op of the original hear- 
ing, or the claim of right to trial de novo. The claim may come either as a 
dilatory move, or it may be based upon an idea that there is something about 
due process of law which requires that the mouthing of witnesses must be 
articulated in ears of the judge. The fundamental postulate is set up in Chi- 
cago, Milwaukee, and St. Paul Ry. v. Minnesota." Under the statute in that 
case the property owner was precluded from corrective judicial process on 
constitutional issues of fact basis for the commission’s order. The Court 
answered: “It deprives the company of its right to a judicial investigation, by 
due process of law, under the forms and with the machinery provided by 
the wisdom of successive ages for the investigation judicially of the truth of 
a matter in controversy, and substitutes therefor, as an absolute finality, the 
action of a commission which cannot be regarded as clothed with judicial 
functions or possessing the machinery of a court of justice.” With this re- 
quirement, namely, that a claimant of a constitutionally protected right shali 
have his claim of its violation passed upon by a court, there can be no quarrel 
unless the doctrine of Marbury v. Madison is ignored. What caused the God- 
dess of Justice to suffer prolapse was the meaning rapaciously attached to the 
statement in the Ben Avon Burrough case" that “the state must provide a fair 
opportunity for submitting that issue to a judicial tribunal. for its own inde- 
pendent judgment as to both law and facts.” In the Milwaukee case it was 
demonstrated that the court must have a full opportunity to apply corrective 


. Of. note 58 supra. 

. 804 U. 8. 8765 (1938). 

. 803 U. S. 41 (1938). 

. 304 U. S. 309 (1938). 

. In Sancho v. Texas Co., 60 8. Ct. 349 (U. S. 1940), the Court says: ‘‘Intimations that respondent 
was not accorded due process of law and that the question of whether or not it was insured was 
a jurisdictional fact open to collateral attack are untenable. According to the Supreme Court of 
Puerto Rico, respondent had not only an opportunity to be heard before the Commission but also 
a right to appeal was very limited and that on respondent’s interpretation of the law its right to 
appeal was uncertain are immaterial. Here, as on other aspects of this case, we cannot say that 
the conclusions of the Supreme Court of Puerto Rico that under this statute the remedy of re- 
spondent at law was adequate is obviously erroneous.’’ The judgment of the statutory tribunal 
was therefore affirmed. 

. 1384 U. 8. 418 (1890). 

. 253 U. S. 287 (1920). 
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process. In the Ben Avon Burrough case the opportunity to test for error was 
foreclosed by withdrawing from court supervision, in any form, the factual 
foundation for the conclusions of the commission, or as the Court put it, “the 
court’s jurisdiction stopped short of what plainly must be intrusted to some 
court.” It was not a question of the comparative merits of one method or an- 
other for the disclosure of an individual’s rights as demonstrated by the 
probative force of the evidence, but the total absence of any opportunity to test 
the truth of the charges and findings. The conclusion, however, has been 
widely drawn that the latter case requires a trial de novo.” It is unnecessary 
even to say that the Ben Avon Burrough case never held any such thing, for, 
even if it did, it had been abandoned by the whole course of later decisions 
which have accepted the record made upon a fair hearing before a non-judicial 
body as sufficient basis for due process of law, both procedural and substantive. 

Of course there must be an opportunity to test the truth of the charges 
or the correctness of the result. 


“Manifestly, the court must inquire whether the Commission’s find- 
ings of fact are supported by evidence. If so supported, they are con- 
clusive. But as the statute grants jurisdiction to make and enter, upon 
the pleadings, testimony and proceedings, a decree affirming, modifying 
or setting aside an order, the court must also have power to examine the 
whole record and ascertain for itself the issues presented and whether 
there are material facts not reported by the Commission. If there be sub- 
stantial evidence relating to such facts from which different conclusions 
reasonably may be drawn, the matter may be and ordinarily, we think, 
should be remanded to the Commission—the primary fact-finding body 
—with direction to make additional findings, but if from all the cir- 
cumstances it clearly appears that in the interest of justice the controversy 
should be decided without further delay the court has full power under 
the statute so to do. The language of the statute is broad and confers 
power of review not found in the Interstate Commerce Act.””* 


This conclusion was reached by the Court on an appeal from the Federal 
Trade Commission, under statutory direction “to make and enter upon the 
pleadings, testimony, and proceedings set forth in the transcript of the entire 
record a decree affirming, modifying, or setting aside the order of the com- 
mission,” and the accompanying legislative caution that “the findings of the 
commission as to the facts, if supported by testimony shall be conclusive.” 
Within two years of the Ben Avon Borrough case the Court felt no need for 
physical duplication of the hearing. The next year Congress directed that 
upon the record before the Board of Tax Appeals the court should “affirm 
or if the decision of the Board is not in accordance with law, modify or re- 
verse the decision of the Board, with or without remanding the case for re- 
hearing, as justice may require.” In the Old Colony Trust case” the Court 
said “It is not necessary that the proceeding to be judicial should be one en- 
77. ant ty =F pee those who so contend mean the actual physical repetition in open court of the 


78. Federal Trade Commission v. Curtis Company, 260 U. S. 568, 580 (1923). 
79. 279 U. 8. 716 (1929). 
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tirely de novo.” The appeal was on the record of the Board and the disposition 
of it was the exercise of the judicial power of the United States. Turning to 
the Federal Radio Commission, in 1928, the Court repeated, “Nor is it neces- 
sary that the proceeding to be judicial should be one entirely de novo.” 

The cap would seem to be put upon the whole affair when, last June, 
the Court after taking jurisdiction of the issue, disregarded the findings and 
order of the District Court (confirmed by the Court of Appeals) in a trial 
de novo in an original injunction suit stopping the enforcement of the order 
of a state commission.*' The District Court’s finding was based on conflict- 
ing evidence. Obviously the evidence opposed to the District Court’s finding 
supported the opposite view of the commission. However, the actual record 
before the Supreme Court was made up only of the commission’s order and 
the evidence, findings, and order of the District Court. It may be helpful in 
noting the scope of this case to observe that in the Old Colony case the dis- 
senting Justice thought the Third Article Courts were incapable of receiv- 
ing the cause and said: “The duty imposed upon the courts is wholly dif- 
ferent from that which arises upon the filing of a petition to annul or en- 
force the action of the Interstate Commerce Commission or the Federal Trade 
Commission.” In the present case we have precisely such an original action 
and the Supreme Court refuses to permit, by any such device, any interfer- 
ence with an order of the commission made after full and fair hearing and 
supported by evidence which the Supreme Court was unable to say would 
not justify an honest judge in reaching the commission’s conclusions.” Surely 
a de novo trial cannot be necessary where, on such a record, the reexamina- 
tion by a court even in an original action will be disregarded as improper 
judicial interference. On the other hand the Court only rephrased what it 
said in the Sancho case.** There it said the judgment of the appellate con- 
stitutional court setting aside the order of the statutory court was error even 
though the former “was the most reasonable one. For to justify reversal in 
such cases, the error must be clear and manifest; the interpretation must be 
inescapably wrong, the decision must be patently erroneous. And we add 
that mere lip service to that rule is not enough.”** No such clarity of ground- 
lessness appearing in the Rowan & Nichols Oil Co. case, due process did not 
call for a new trial in fact, but prohibited it. It did call for an examination of 
the factual basis for the final order of the commission in order to solve the 
question of law. Independent judgment was thus rendered on the facts for 
the purpose of promoting the administration of law—not for the hostile pur- 
pose of preventing its fair and timely conclusion. It would be a sorry spec- 
tacle (if it were true) of admission of judicial ignorance and stupidity if the 
intelligence of the judge could be reached only by beating his ears. Ordina- 
rily, if one can read, his intellectual processes can be stirred by the written as 
80. Federal Radio Commission v. Nelson Bros. B. & M. Co., 289 U. S. 266, 278 (1933). 

. Railroad Commission of Texas v. Rowan & Nichols Oil Co., 60 S. Ct. 1021 (U. S. 1940). 

. See Helis v. Ward, 308 U. S. 365 (1939): ‘‘Due process of law is not concerned with mere after- 
thoughts.’’ 

. 60 8. Ct. 349 (U. S. 1940). 

. Id. at 353. 

. Whether a fact finding of the Board is supported by any substantial evidence is a reviewable 


question of law. Colorado National Bank v. Commissioner, 305 U. 8S. 23, 25 (1938); Helvering 
v. National Grocery Co., 304 U. S. 282, 294-295 (1938). 





Kansas Neeps No Locan-WaA ter BiLt 339 


well as the spoken word. The record below is sufficient on appeal. More 
does not promote justice, but defeats it. If a judgment on an unconstitutional 
statute is res adjudicata, a justifiable finding upon facts in good faith cannot 
have less worth. 

There can be no doubt that the personal jealousy of function has colored 
many cases."’ In Rowan & Nichols case the Court said: “Both the District 
Court and the Circuit Court of Appeals appear to have been dominated by 
their own conceptions of the fairness and the reasonableness of the challenged 
order. The judgment of these two lower courts may have been wiser than 
that of the Commission and their standard of fairness a better one.” But the 
state “has chosen to meet these problems through the day-to-day exertions of 
a body specially entrusted with the task because presumably competent to 
deal with it. It is not for the federal courts to supplant the Commission’s 
judgment even in the face of convincing proof that a different result would 
have been better.”** The attitude thus expressed does not give less credence 
to a commission’s finding on judicial review than is given to those of a court 
and jury. It seems the fulfillment of the council expressed by the Court in 
the last Morgan case.** “There are two cardinal principles which must guide 
us to our conclusions. The one is that in construing a statute setting up an 
administrative agency and providing for judicial review of its action, court 
and agency are not to be regarded as wholly independent and unrelated in- 
strumentalities of justice, each acting in the performance of its prescribed stat- 
utory duty without regard to the appropriate function of the other in secur- 
ing the plainly indicated objects of the statute. Court and agency are the 
means adopted to attain the prescribed end, and so far as their duties are de- 
fined by the words of the statute, those words should be construed so as to 
attain that end through co-ordinated action. Neither body should repeat in 
this day the mistake made by the courts of law when equity was struggling 
for recognition as an ameliorating system of justice; neither can rightly be 
regarded by the other as an alien intruder, to be tolerated if must be, but 
never to be encouraged by the other in the attainment of the common aim.” 


Where authority to order a course of individual conduct depends upon 
the existence of an ultimate fact, unless there is an independent body with 
power to audit the underlying data, the initial body, for the occasion at least, 
exercises at its caprice the whole sovereign power. The initial body may be 
the primary legislature itself enacting general statutes, or it may be a court 
of first instance, or an administrative body. The solution of this dilemma is 
the basis for the doctrine of judicial review.*’ That a legislative recital of the 


86. Railroad Commission v. Rowan & Nichols, 60 S. Ct. 1021 (U. S. 1940); Federal Communications 
Commission v. Pottsville Broadcasting Company, 309 U. S, 134 (1940); N. L. R. B. v. Newport 
News Shipbuilding and Dry Dock Co., 308 U. S. 241 (1939). 

87. Among others, the Tyson Group: Tyson v. Banton, 273 U. S. 418 (1927); Ribnik v. McBride, 277 
U. S. 350 (1928); Williams v. Standard Oil Co., 278 U. S. 235 (1929); New State Ice Co. v. 
Liebmann, 285 U. S. 262 (1932), wherein a sense of personal responsibility for public policy 
seems to predominate. 

. 60 S. Ct. 1021, 1024, 1025, 1026 (U. S. 1940). 

. 807 U. 8S. 183, 190 (1939). See Isenbergh, supra note 47, at 52. 

- The result is inherent in our postulate of law and its pattern, and the complete concept of its ad- 
ministration as a system of justice. Where there is a hole in the statutory pattern equity powers 
of the courts must be employed for disposition to prevent hardship or the miscarriage of justice. 
Cf. The Shields case and the Bituminous Coal Commission case, cited supra notes 58 and 70. 
The same idea is expressed by the Court in Kessler v. Stecker, 307 U. S. 22, 34 (1939). 

- See Marbury v. Madison, 1 Cranch 137 (U. S. 1801). 
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existence of the essential fact or legislative jurisdictional fact will not sustain 
a statute against an independent showing is well established.” 


The daily routine of appeals from trials by juries and courts can in any 
long-distance view be nothing more than an audit of the conclusions of 
ultimate fact. The test rule is the same as that we have seen applied to the 
appeals from the judgments of commissions. The important points are that 
there be an opportunity to expose any misconduct below, and that on the 
merits nothing more than corrective process is employed. There is jurisdiction 
for errors, but not substitution or repetition. This is true supervisory function. 
It is the only justification for the delay and expense of appeals—corrective 
process. We have noted many cases where on the merits the Court was un- 
able to say that the result reached by the commission was not justified. The 
most recent is the most emphatic—Rowan & Nichols. The Ohio Bell case 
is a clear example of where on the merits, no foundation on the evidence be- 
fore the commission could be found to justify the commission’s conclusion of 
factual variance by the property owner from the legal standard. In that case 
the state supreme court, confined on appeal to the record made before the 
commission, did have jurisdiction to judicially pass an independent judgment 
on both the law and the fact, but it had not done so.“ A statement even by 
a court of last resort of a state that it has acted judicially, shown to be untrue 
by the record may be disregarded, where due process requires, as readily as 
an untrue statement of a legislature that its jurisdictional fact exists. This is 
a very different thing than when that court does hear the appeal from the 
commission judicially and decides that there is evidence justifying the finding. 
Due process is then satisfied.” 


Much alarm has been expressed in some circles lest the rule of non-dis- 
turbance on the merits of the commission’s judgment when supported by 
substantial evidence lead to legislative-executive caprice and the suppression of 
private rights. The danger does not appear greater than when the same rule 
is applied to the conclusions of a judge, unless it be that persons of similar 
qualification and tried by the same oath must necessarily lose their virtue by 
the mere fact of entry into the precincts of a commission. Some seem to feel 
that because these cases clearly hold that, where the reviewing court is con- 
fined by statute to the record made before the commission and to questions of 
law, there is some special danger because it cannot substitute its judgment as 
to the weight and credibility of testimony for that of the commission, and 
must give effect to all reasonable inference in favor of the commission’s find- 
ings of fact, and disregard all evidence contrary thereto. But this is not a 


92. United States v. Caroline Products Co., 304 U. S. 144 (1938); Volk v. Glover, 305 U. S. 5 (1989), 
holding that legislative pronouncements cannot preclude disproof of validity, and that the plaintiff 
is entitled to prove feng meee magne if he can, where the particular questions are not within 
judicial notice. Cf. the dissenting nion. This is only to hold that legality is a judicial issue, 
not what the result on the merits ‘will be. 

. 801 U. S. 392 (1937). 

. ‘‘A hearing is not judicial unless the evidence can be known.’’ West Ohio Gas Co. v. Public 
Utilities Commission, 294 U. 8. 63, 69 (1935). 

. ‘It cannot be said that a state court denies due process when on appropriate hearing it de- 
termines that there is evidence to sustain a finding of the violation of state law with respect to 
the conduct of local ., The contention that such a decision is erroneous does not present 
a federal question.’’ - x Co. of Pa. v. Pennagsvanin Public Utility Commiss 
8. Ct. a1) 412 (U. 8, 940), f. ‘‘Certainly, denial of a motion for a new trial on the grounds 
that the verdict was against the weight of the evidence would not be subject to review. (Citing 
cases.) In substance no more than that is involved here.’’ United States v. Socony-Vacuum Oil 
Co., 60 8. Ot. 811, 856 (U. 8. 1940). 
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new or startling doctrine. Many persons are suffering terms in prison and 
many have ilaet the death penalty as a result of jury verdicts which rested 
upon evidence which involved irreconcilable conflicts of testimony and very 
serious questions of credibility and weight of evidence. In many such cases 
the issue of guilt or innocence has turned upon the jury’s appraisal of con- 
flicting testimony, or circumstantial evidence, and of the weight and credi- 
bility of testimony. The important point is that in either instance corrective 
process is available for such extraordinary defect as cannot be explained as 
ordinary human error. Until we have perfect men, we cannot have a perfect 
working system of their control. 
VI 

Even though the final order of the commission is judicial function and 
an adversary proceeding can be found in the appeal to the court by the op- 
ponent of that order, if the existing pattern is adequate to achieve the ends 
of justice, there must be sufficient scope in appellate writs to permit a power 
of final disposition in the court to apply. Our first inquiry must be to the 
opportunity of the appellate court, and, secondly, the opportunity existing, 
what is its power of arbitrament to finally settle the quarrel or to cure the 
societal infection of dispute. 

A wide variety exists among the old and more modern devices for bring- 
ing the conduct of a lower tribunal to a reviewing court. These include 
mandamus, prohibition, quo warranto, habeas corpus, and injunction. Of 
special concern are certiorari and appeal. The last includes applications by 
the commission to the court for aid in execution, and the direct appeal of the 
opponent under modern statutes upon the record before the commission. All 
methods of review are in some sense extraordinary remedies because there 
has already been a trial, and if the personnel of the initial tribunal were per- 
fect there would be nothing to correct. Because no one is perfect, corrective 
process of some sort has become so commonly accepted that we look on it as 
aright. But all rights are subject to abuse. Even the fundamental constitu- 
tional political rights of freedom of speech and assembly should be suppressed 
when abused, and to do so is not merely permissive but the duty of our gov- 
ernment and its agencies. Simplification and the ordinary present the norm 
in appellate process. The first named group of remedies involve the maxi- 
mum of disturbance to customary administration by governmental agencies, 
and, by that token, are truly extraordinary remedies. By that is meant that 
if there is no simpler and more appropriate device the ingenuity of the courts, 
in the performance of their duty to administer the law, will supply some 
means to prevent the miscarriage of justice. The whole trend of reform in 
court procedure has been from technical writs to general supervisory juris- 
diction—from error to certiorari to simple appeals—from extraordinary repeti- 
tion to supervisory observation.” If it is true, and it must be so, that the only 
justification for any review procedure is corrective process, and it is the duty 
of the courts to aid in administering the law, if there is sufficient opportunity 
96. Perhaps when that time comes we won't need any police. Cf. note 119 infra. 

97. Of. Railroad Commission of Texas v. Rowan & Nichols Oil Co., 60 S. Ct. 1021 (U. S. 1940) with 
Thompson v. Consolidated Gas Utilities Corp., 300 U. 8S. 55 (1937), and Corporation Commission 


v. Southern Pacific Co., 99 P. (2d) 702 (Ariz. 1940). This case was reported before the de 
cision in Rowan & Nichols. See the dissenting opinion in the first case. 
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for this function in the simple discretionary writ of certiorari and the statu- 
tory appeals, whether general or special, there is no need here to poke into 
what might be done if an emergency were presented by the absence of any 
ordinary or common remedy. 


The distinguishing feature of the Commission, the reason in fact for its 
very existence, as compared to the technical formulism of “law” courts, as its 
efforts conclude in judgment, are of equity, and equitable in nature. The 
probable explanation for the courts of equity themselves was to substitute 
reason for the exclusively logical application of the fiction and formalism of 
Lord Coke and his antecedents. The important point here is that when re- 
view is sought the basic equity nature of the proceeding should not be lost 
from sight. We are reminded of this by the cryptic statement of Mr. Justice 
Frankfurter recently that “the supervisory power of this Court * * * becomes 
especially appropriate in equity suits.””* 

Before seeking what is in any form judicial review, we may note parallel 
developments in other fields of what is not within the judicial office. A pri- 
mary reason why judicial relief may be so frequently needed in America, as 
distinguished from English institutions, is due to our more limited direct po- 
litical control. In England even the executive head of the government, in- 
cluding his ministers, can be called to account upon the floor of the legisla- 
ture. In addition, he is expected to make regular and frequent accountings 
of the conduct of himself and his ministers. Neither are there permanent 
written limitations upon the legislator’s choice. Lacking this device for 
public auditing of official conduct we must resort to the judiciary. Failure to 
note that judicial review is neither the end of government nor a substitute for 
other devices for control gave rise to the distended tumor appended to Mc- 
Culloch v. Maryland, known as the doctrine of government instrumentality 
immunity. It was the Great Chief Justice who penned, for the Court, the 
doctrine of judicial review in Marbury v. Madison, but it was also he who 
spoke for the Court in McCulloch v. Maryland, and raised the caution against 
the substituting of judicial control for other means of control contemplated 
in the general scheme of governmental function.” The recent investigation 
by Congress of the National Labor Relations Board demonstrates that some 
control is potential through that branch. With us, however, it is, by practice, 
a sort of second-hand measure because it lacks the directness and promptness 
essential to protection against governmental trespass to constitutionally pro- 
tected property and personal rights. It has only the disciplinary value of air- 
ing musty conduct. Recognition, however, of its sufficiency to observe and 
correct practice and jurisdiction for future conduct is the explanation for what 


98. Mayo v. Lakeland Highlands Canning Oo., 309 U. S. 310 (1940). 

99. ‘‘There are cogent reasons why any constitutional restriction upon the taxing power granted to 
Congress, so far as it can be properly raised by implication, should be narrowly limited. One, as 
was pointed out by Chief Justice Marshall in McCulloch v. Maryland, supra, pages 435-436, and 
Weston v. Charleston, supra. pages 465-466, is that the people of all the states have created) the 
national government and are represented in Congress. Through that representation they exercise 
the national taxing power. The very fact that when they are exercising it they are taxing them- 
selves serves to guard against its abuse through the possibility of resort to the usual processes of 
political action which provides a readier and more adaptable means than any which courts can 
afford, for securing accommodation of the competing demands for national revenue, on the one hand, 
and for reasonable scope for the independence of state action, on the other.’’ Helvering v. Ger- 
hardt, 304 U. S. 405, 416 (1938). The cogent reasons there for the judiciary not interfering in 
the normal control through representation in Congress is no less apropos of the role of the judici- 
ary in the doctrine of departmentalization. 
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otherwise might seem a giving of ground in the Rowan & Nichols and Water- 
man Steamship Corp. cases.’ This does not change our base for operation. 
It does serve to remind, as we proceed, that courts are neither the beginning 
nor the end of government, but can and do serve as the safety valve and bal- 
ance wheel. How they can best serve is our immediate inquest. 


We have already noted Mr. Justice Frankfurter’s admonition relative to 
equity powers. The remedial powers involved have always characterized the 
proceedings of the commission and its judgment as equitable in distinction 
from common law cases. The common law case differs from a trial of an 
issue out of chancery, which the court of equity is not bound to grant, nor 
bound by a verdict if such a trial be granted. The common law judge can- 
not, as the chancellor may, enter a judgment contrary to the verdict, but the 
verdict may be set aside or the judgment may be reversed for error as in 
common law cases. The distinction between a writ of error from the com- 
mon law verdict which brings up matter of law only, and an appeal, which, 
unless expressly restricted, brings up both law and facts, has always been ob- 
served by the Supreme Court of the United States, and has been recognized 
by the legislation of Congress since the foundation of the government. On 
appeal in an equity case, the whole case is open. In equity cases the initial 
tribunal enters judgment on its own finding of fact. In such case, the facts 
and the law are reexaminable on appeal.’ Upon an appeal in equity, the ap- 


pellate court will dispose of the case if the entire record is before it.°? This 


revisory power on equity appeals is trial de novo in the proper sense of the 
term. Never did it involve a physical repetition. The independent judgment 
of the Court was always upon both the law and the facts. Nothing more is 
required by the Ben Avon Borrough case. This is the power expressly stated 
to exist even in the Supreme Court on the appeal from the Federal Trade 
Commission.’” 

The trend from special writs to general appeals has been at least as 
marked in state practice. Even the old form of error from inferior tribunals 
to the District Court, was held by a unanimous court, speaking through Mr. 
Justice Brewer, to be broad enough to bring up the record from a discovery 
of taxable property proceeding conducted by an assessor for judicial review.’ 
The same court has always said that the replacing broad appeal provisions’® 
include the older forms, and that appeals are favored. The Supreme Court of 
Minnesota dismissed a special writ without discussion to hold that under a 
similarly worded statute the judgment of an administrative officer could be 
reviewed and revised.’ Even though the review upon the whole record be 
had under the modern statutory writ of certiorari, as there are mixed ques- 


100. 60 S. Ct. 1021 (U. S. 1940); 60 S. Ct. 493 (U. S. 1940). 

101. Elliott v. Toeppner, 187 U. S. 327, 334, 335 (1902). 

102. ‘‘Upon an appeal in equity or bankruptcy, the appellate court will dispose of the case if the en- 
tire record is before it. * * * The record here is complete and we may make final disposition 
rather than remand for further hearing.’’ In re Gustav Schaefer Co., 103 F. (2d) 237, 242 (C. 
C. A. 6th, 1939). 

. Federal Trade Commission v. Curtis, 260 U. S. 568 (1923). 

. Ross v. Commissioners of Crawford County, 16 Kan. 411 (1876). 

. See note 19 supra. 

. State ex rel. Sundberg, 185 Minn. 396, 241 N. W. 39 (1932): ‘‘The order denying relator’s 
petition was one affecting a substantial right, made in a special proceeding and so appealable. 
7 oe ere the writ of certiorari should be and is discharged; the case being properly here 
on appeal.’’ 
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tions of law and fact, there is jurisdiction in the court of last resort to modify 
in the equity sense of a trial de novo upon the record from the commission.” 


The absence of special statutory procedure for review does not invalidate 
a statute setting up an administrative body. So long as the statute does not 
deny access to the courts to determine any matter of personal or property 
right which could be a subject of judicial inquiry, the act is valid though no 
special provision is made for appeal.’* Without special statutory provision 
there are other remedies available where the commission has acted ultra vires. 
Relief is sometimes had by a bill in equity to restrain the enforcement of the 
order.°? Mandamus will lie to compel the exercise of jurisdiction improperly 
refused, but will not control the manner of exercise. The administrative func- 
tion of the courts not only permits them to provide remedy against illegal 
official trespass, but there is no power in the legislature to close them to such 
an issue."”® All these involve the abnormal and clearly extraordinary emer- 
gency stop-gap devices with resort to the ingenuity of the judiciary. 

Where a general statute gives lower courts appellate jurisdiction over in- 
ferior tribunals there can be no occasion to employ extraordinary judicial in- 
genuity to provide a hearing on any question of law from the lower tribunal. 
It is not uncommon, however, to hear some court say, solely because no 
special procedure was legislatively stipulated, that no statutory remedy has 
been provided, and so the extraordinary judicial remedies must be employed. 
If what a legislature enacts is a “statute” such a statement is obviously ground- 
less. Of the old review writs from higher to lower courts the simplest, com- 
monest and most flexible was certiorari. It was available to review any of- 
ficial conduct of lower stratum, when no statutory appeal was provided, 
whether the inferior tribunal was a court or not, provided only that the con- 
duct complained of was judicial in nature. The issuing court could revise 
the commission’s order whenever as a matter of law the order, for whatever 
grounds, was ultra vires the lower tribunal. It never carried jurisdiction to 
revise an order merely because the commission’s judgment was not ir accord 
with the weight of the evidence if it were supported by competent or sub- 
stantial evidence. This is precisely the jurisdiction and practice which the 
Supreme Court of the United States has been taking, and exercising, in ail 
cases from both commissions and courts over a long established course of de- 
cision. It is the nucleus of the Rochester Telephone case," and Rowan & 
Nichols Co.* These cases are more than just decisions. They are descriptive 
of policy and adjustment within the doctrine of departmentalization in the 
administration of law by the several branches of the government. The in- 


107. ‘‘This is a conclusion of law or a mixed question of law and fact. It is subject to judicial re- 
e@ Board.’’ B 


view and, on such review, the court may substitute its judgment for that of th rdus 
v. Commissioner, 302 U. S. 34, 39 (1937). (Bold type added.) We are considering only the 

the court on review of the commission’s record—not when on the merits it will or 
should exercise that power. It should be noted that all of the federal commissions patterned on 
the Federal Trade Commission Act may ap to a constitutional court in the first step and 
haye certiorari to the Supreme Court. Cf. case cited supra note 103. 

. Louisville & Nashville R. R. v. Garrett, 231 U. 8. 298 (1913); Reetz v. Michigan, 188 U. 8. 
505 (1903); Cofman v. Ousterhous, 40 N. D. 390, 168 N. W. 826 (1918); Fenner v. State, 151 
Ind. 247, 51 N. BE. 360 (1898). 

. St. Louis & 8S. F. R. R. v. Gill, 156 U. S. 649 (1894) ;: Chicago, Milwaukee & St. Paul Ry., 
134 U. 8. 418 (1890); Ex parte Young, 209 U. S. 123, 166 (1907). 

. Home Tel. Co. v. Los Angeles, 211 U. 8. 265, 278 (1908); Oklahoma Operating Oo. v. Love, 252 
U. 8. 881 (1919); Ex parte Young, 209 U. 8. 123 (1907). 

. 807 U. 8. 125 (1989). 

. 60 8. Ct. 1021 (U. 8. 1940). 
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dividual has been heard and a standard of conduct has been directed by the 
state. He has a right to ascertain if the order was without excusable error. 
The history of certiorari demonstrates this to be the traditional function of 
the judiciary—the refusal to review the weight of evidence is paraphrased in 
the recent cases expunging the inclination of the appellate court to substitute 
its judgment, wiser or otherwise, for the determinations of the commission. 
An elaborate examination of a great many cases involving the use of injunc- 
tion, mandamus, and appeal demonstrate that what the courts are finally 
reaching in their supervisory function over non-judicial tribunals is what the 
experience of centuries has demonstrated that they have always sought, 
namely, whether the opponent was fairly heard in regard to the applicability 
of a valid mandate. This must be their objective as nothing more is justified 
under the doctrine of Marbury v. Madison. As this is all that is wholesome 
and is fully afforded under general appeal statutes, no special legislation, stat- 
utory administrative courts, or special writs are either necessary or desirable. 

Thayer Amusement Corp. v. Moulton’ considered, on certiorari, the 
final order of the Bureau of Police and Fire of the City of Providence reject- 
ing an application for license to show a motion picture. The Court held its 
jurisdiction included both constitutional and statutory or donative rights," 
and that it had power to examine the record before the commission on the 
merits. While it took jurisdiction on all points of law, as in the Rochester 
case, when it considered the record and found that it was unable to say that 
the commission could not have honestly reached the results set out in the final 
order within the valid statute, the court was functus officio. The mandate was 
intra vires and supported by “competent or substantial evidence.” Under a 
similar set up the Minnesota Court"’* properly dismissed the special writ and 
treated the whole matter in about the same way under the general appeal 
provisions.""” 


118. It does not follow that if the legislature misguidedly provides for further circumlocution that it 
does not have the power to do so, of which the glaring example is the Pa involved under 
the state law in United Gas Public Service Co. v. State of Texas, 303 U. 8. 126 (1938), a stat- 
utory requirement of a physical repetition (trial de novo). It was met with the claim of a 
denial of due process because, it was said, the court machinery of jury trial was incompetent to 
deal with the very complex data of a valuation proceeding. 

The issue is not how much that is unnecessary may be prescribed by the legislature, but 
what is adequate within due process to trial and review. How far must the legislature go, and 
what action does the Constitution compel the Court to take as protective measures without in- 
Iogielato by way of substitution or otherwise, with the policy of the state described by intra vires 

slation. 

(2a) 682 (R. I. 1939). 

e: “lie distinction appears between what I have called donative and constitutional rights. 
As to the latter there is an absence of power in the legislature to deal adversely without the 
performance of the condition precedent, namely, the pre-establishment of police power or a 
public servitude, and at any event there is a right to a judicial hearing on the existence of the 
egislative jurisdictional fact and the reasonableness of the means employed. There are other 
types of interest as distinguished from the above or original rights and they are of the con- 
cession, license, or donative type. In these the interest of the individual is derivative and de- 
pendent upon prior state action. In the other the continuance of the interest is dependent 
upon subsequent state action. But even in the derivative class if by statute an interest is ac- 
quired, and the statute describes the authority of the supervising commission to act, a point of 
law may be equally raised on the issue of whether or not some action by the commission is 
ultra In Lynch v. United States, 292 Uv. 8. 571, 587 (1934), the Court said: ‘‘It concerns 
only grants to vee « = their d t , compensation allowances, and special 
privileges all of which e gratuitous. The purpose of the section seems to have been to remove 
pan possibility of judicial relief in that class of cases even under the special circumstances 
uggested in (cases cited).’’ (Bold type supplied.) With this type of interest, of course the 
weniag legislature can condition a manner of determination of the interest. But even here, 
ultimately a point of law may be p ted for judicial determination. Morgan v. Hines, 113 F. 
(2d) 849 (App. D. C. 1940) sesunuinns ‘ne distinction. 

. See note 106 supra. 

. The difference in writs may be due to some slight difference in the original jurisdiction of the 
supreme courts of Rhode Island, Kansas, and Minnesota. Cf. State v. Mohler, 98 Kan. 465, 
158 Pac. 408 (1916). The Minnesota practice provides all that is necessary as to expediency 
and protects the Supreme Court. It seems preferable. 
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Before the advent of the commission, the agency for the administration 
of law was the judiciary, and it did so (unaided) by applying the law to the 
facts. It does not seem to follow that when a court has the aid of a competent 
commission to do the ground work that its function should become that of 
a subversive interloper to prevent the application of the law to the facts—the 
carrying out of the sovereign will. The reasoning, as well as the whole course 
of recent opinion, in the Supreme Court and in the state courts, has been to 
delimit all review to jurisdiction to supervise in corrective process. There is 
no reason why it should not be translated into pragmatic realism. A frial of 
the trial is sufficient. “The judicial function is exhausted when there is found 
a rational basis for the conclusions reached by the administrative body.”"* 
This places the responsibility directly upon the commission. Judicial review 
becomes a wholesome plan of compulsory, public accountability for the official 
conduct of such bodies. With the judicial function thus defined, the folly of 
proposed special administrative courts becomes more pronounced. By the 
same token goes specialized writs and review machinery. When judicial re- 
view is limited to‘ corrective process there is no need for special technical ex- 
pertness in the reviewing court. The important thing is that the initial hear- 
ing be honestly and ably done. This follows when the commission personnel 
have proper qualifications for expertness when appointed, and are required 
to account. It does not defeat the public policy declared in the statute as 
would a physical repetition through a trial de novo in which the expertness 
sought to be gained by the specially trained personnel is lost, and where cumu- 
lative vice is found in imposing a proceeding upon the court as to which 
neither its machinery nor its personnel have any special adaptability. But any 
judge worthy of the name has a sufficiently delicate olfactory sense to de- 
termine whether there is anything so offensive in the trial before the commis- 
sion as to call for purification, and to point out its nature. This is the co 
operative function decreed in the Morgan Fund Distribution case.’* 


Vil 


There can be no question anywhere but that a considerable part of the 
duties of commissions is of a legislative nature. This is one of the primary, 
if not the immediate occasion for their creation. It was the first grounds of 
contest of the legislation creating them that they were so much so that it in- 
volved a delegation of the primary function of the legislature. It is still true 
that such legislation should be observed to ascertain whether the initiation of 
the policy and structure of the plan are preordained by the legislature itself. 
But it is now too well established that where the commission’s conduct is 
canalized within the preestablished banks of legislative standards that the 
statute is not void for delegation of legislative power.’*® Our discussion as- 
sumes that this test has been satisfied. *** Our difficulty, however, arises in its 
concession, for the problem then arises as to whether or not the legislative 
118. Rochester case, 307 U. S. 125 (1939). 

119. B 1960). 183 (1939). See United States v. Chicago Heights Trucking Co., 60 S. Ct. 935 (U. 
120. Mulford v. Smith, 307 U. 8S. 38 (1939); United States v. Rock Royal Co-Op., 307 U. S. 533 
(1939); H. P. Hood & Sons v. United States, 307 U. 


121. See the’ early case of People v. Long Island R. R., ° 1 E. 783 (1892); and the 
discussion in Trustees v. Saratoga Power Co., 191 N. Y. 123, ay 'N. E. 693 (1908). 
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rocess is being carried on on appeal, as in Prentice v. Atlantic Coast Line,’ 
and Keller v. Potomac Electric Power Co., so that the final order is not sub- 
ject to supervision by constitutional courts which are incapable of receiving 
anything but judicial function. The basis for departure is established in the 
Prentis case, and as said there, “litigation cannot arise until the moment of 
legislation has passed.” Legislation looks to the future and changes existing 
conditions by making a mew rule to be applied thereafter to all or some of 
those subject to its power. The function of the courts, in the administration 
of law, is to apply rules to facts. It is not simply to find facts or to collect 
data but it does include the findings of fact which premise the application of 
some rule of law. As this involves finding the rule of law it necessarily in- 
cludes interpreting and testing legislation by constitutional limitations for 
there can be no legislative rule which contradicts the restraints of the funda- 
mental law. The further.step, where the commission’s regulation is the al- 
leged rule, involves testing the regulation by the statute to ascertain whether it 
is intra vires. Thus the judicial inquiry investigates, declares and enforces lia- 
bilities as they stand upon present or past facts and under laws supposed al- 
ready to exist. But as the classification of function depends not upon the 
character of the body, but upon the character of the proceedings, our problem 
is to inquire whether the proceedings on review of the commission’s final 
order are of such a nature that they can be received in supervisory function by 
constitutional courts. 

Some functions of commissions are readily judicial and are commonly 
segregated from others. Actually it is not an ultimate difference of character, 
but only that not being earlier associated with the legislative-executive func- 
tion the judicial is not residuary but exclusive. Examples of these are the 
United States Board of Tax Appeals, and reparation orders of various public 
utilities commissions. The early case of People ex rel Steward v. Board of 
Railroad Commissioners reflects a judicial reaction to this phase. There a 
writ of certiorari was granted by the Supreme Court to review the commis- 
sion’s determination of public convenience and necessity for the construction 
of a railroad. Adversary parties were supplied by the railroad on the one 
hand, and the opposing land owners on the other. The Court found that the 
commission acted “judicially notwithstanding there may be closely interwoven 
with it certain administrative or ministerial functions that must also be ex- 
ercised.”"*° Concluding, however, that, under the statute, the commission had, 
in the enforcement of its order, “no other or greater interest in its being sus- 
tained than has a court in having an order or judgment made by it upheld,” 
the Court said that the commission was not a proper party on the review by 
the courts.’ 


122, 211 U. 8S. 210 (1908). 

123. 261 U. 8. 428 (1923). 

124. 160 N. Y. 202, 54 N. E. 697 (1899). 

125. The Court said: ‘‘The fact that the question to be decided is a judicial one insured a right of 
review in the courts by a writ of certiorari, and thus, by a simple method of procedure, the 
legality of the enterprise and the public need for it are settled in one proceeding, instead of 
being the subjects of controversy in many, and all question is put at rest at a very early stage of 
the corporate existence.’’ Id. at 699. This it said was settled in ‘‘terms as it is in principle 
by a long line of earlier cases.’’ 

126. In Rommell v. Walsh, 15 A. (2d) 6 (Conn. 1940), an appeal was brought by the Zoning Board 
of Appeals of the city of Hartford in which that Board and certain property owners were brought 

before the Superior Court to answer the complaint of other property owners claiming to be ag- 
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In a situation not involving the tripartite commission wherein the stand- 
ard of conduct is complete upon the face of the statute, how is the law ad- 
ministered? Take as an example a second degree public interest type of a 
nice clean murder, or, of a common law example, a public nuisance, or the 
administration of a charitable trust. There can be no doubt but that when 
the Attorney General moves to penalize, under the facts and the law, that 
an adversary proceeding results and that the state through the public prose- 
cutor is one of the parties. Certainly the state has the power to designate as 
its representative and nominal party in an action of public interest any other 
body. And that agency could be a commission as well as an individual. What 
seems to be generally overlooked is that this is precisely what the state has 
done with the modern commission, and supplies the element of interest found 
absent in the Steward case. The problem of enforcement of the laws of the 
state brings the state in as the real party in interest in both situations. Who 
the nominal party in representative capacity may be is immaterial.’ The im- 
portant thing is that the State entering to enforce its law against the opponent 
to the order satisfies all tests of adverse parties and substantial interest. The 
quandary still remains, however, as to whether a law exists to be enforced, 
or whether the process is still one of law making. 

Notice has already been taken that facts may be sought either by a court 
or by a legislature. The Court takes the data for the purpose of comparing 
the defendant’s conduct with law-approved conduct of the legal norm. The 
legislature seeks advice as to what the norm should be. The taking’ of facts 
alone does not necessarily mark the proceeding as judicial, it may only be 
a preliminary to legislation. The nature of the final act determines the nature 
of the preliminary inquiry. 

There is no doubt that regulations of the commission are legislative. 


grieved by an order of the Board. The Superior Court set aside the order and the Board ap- 

pealed. The plaintiffs moved to dismiss the appeal on the ground the Board had no right to 

a) and that the subject matter of the litigation, could be determined between the plaintiffs 

and defendant property owners, so that the Board was not a necessary party to the proceeding. 

The motion to dismiss the appeal waa denied by the Supreme Court of Errors: ‘‘In appeals 

of this type, the public interest should be represented. In appeals in zoning cases the munici- 

pality might no doubt _—— do this. However, under most, if not all, of our municipal 

charters, the function o ponecins and advancing the public interest in establishing and main- 

ng system is entrus' to certain boards, who, in that respect, 

exercise a large discretion. While these boards have ordinarily no corporate existence as such 

but are merely agencies of the municipality, and while they have no direct interest in the liti- 

gation, it would be a logical conclusion that because of the function they perform they should rep- 
resent the public interest entrusted in them in appeals taken from their decisions. 

‘*Administrative boards differ radically from courts because frequently in the performance 

of their duties they are representing such interests, whereas courts are concerned with litigating 

the rights of parties with adverse interests who appear before them. Appeals taken from de- 

cisions of such boards are in a very different category than are appeals taken from a lower 

a higher court, where the lower court, having acted, ceases to have any interest in the con- 

troversy, direct or representative. An appeal from an administrative board is not the means 


taining a proper and adequate zon 


by which jurisdiction of a cause is transferred from one tribunal to another, but is a process by 
which a court may be called upon, not to substitute its judgment for that of the board, but to 
~— whether the latter has acted legally and in a proper exercise of the discretion vested 
in it.’’ 

. The first proposition finds support in Heckman v. United States, 224 U. S. 413, 445-446 (1912), 
where this court held that the United States had capacity to maintain a suit to set aside con- 
veyances made by Indian allottees of allotted lands and that the allottees need not be joined. 
The defendant in that case insisted that, unless the allottees who had executed the conveyances 
were brought in as parties, he was in = of being subjected to a second suit by the allottees. 
Answering that contention, this court said: 4 

‘‘But if the United States, representing the owners of restricted lands, is entitled to bring 
a suit of this character, it must follow that the decree will bind not only the United States, but 
the Indians whom it represents in the litigation. This consequence is involved in the representa- 
tion. Kerrison v. Stewart, 93 U.S. 155, 160 (23 L. ed. 843); Shaw v. Railroad Oo., 100 U.S. 
605, 611 (25 L. ed. 757); Beals v. Ill., etc., R. R. Co., 183 U.S. 290, 295 (10 8. Ot. 314) (33 
L. ed. 608). And it could not, consistently with any principle, be tolerated that, after the 
United States on behalf of its wards had invoked the jurisdiction of its courts to cancel con- 
veyances in violation of the restrictions prescribed by Congress, these wards should themselves 
be permitted to relitigate the question.’’ 
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What is contended here is, that even if the final order itself were in some 
similar sense thought also to be legislative, it does not preclude a purely ju- 
dicial proceedings to test both its intra-vires scope and the correctness of its 
conclusions that the conduct of the opponent varied from the legal norm. 
If the parties stopped at the commission’s entry of final mandate, the opponent 
refusing to conform and the commission making no effort to compel con- 
formance, and the statute provided that the Attorney General should bring 
an action to enforce the law as thus declared by the commission, no one would 
doubt that the moment of legislation had passed and the time for litigation 
had arisen. This was the transition procedure from the old cases to the mod- 
ern commissions. It is what the dissenting justice contended for in the Old 
Colony Trust case.'** 


It is the theory of the case which characterizes the appellate proceeding. 
The ignorance of the fact that the enforcing, adversary function of the com- 
mission insisting upon appeal the correctness of its order is a very different 
thing than a direction by the state that the court itself examine the facts for 
the purpose of initiating a standard is the source of the confusion. The ad- 
versary claims leave for the court only the task of testing the standard de- 
clared by the State through the commission. Among others, four recent cases 
fully recognize the justiciable character of the dispute. It should be borne in 
mind that the Supreme Court, which cannot receive legislative function, for 
many years under a statute which reads the same in substance as the first 
judiciary act, namely, affirm, modify, or set aside, has been taking appeals 
from the Federal Trade Commission and all later tribunals patterned upon it, 
and has declared its capacity to modify the order of the commission. This is 
what it has always done in equity appeals.*® The Pottsville,*° Lowden," 
and Rochester'** cases emphatically indorse the justiciable nature of the ad- 
versary proceedings on the matter of public interest between the government 
pr the commission and the opponent to the order. The companion 

to the Rochester was given the same treatment on an appeal upon the 
mel as the former received on review under the Urgent Deficiencies Act. 
The Commission appeared to oppose the court’s jurisdiction on the opponent’s 
appeal. No material difference is described in the jurisdiction on an applica- 
tion in a contumacy case brought by the Federal Power Commission,’ and 
direct appeals by, or from, the National Labor Relations Board for execution 
of its order.’* 


128. 279 U.S. 716 (192%). 

129. ‘‘As upon this appeal in equity the whole case is before us, we can render such decree as under 
all nek may be proper.’’ United States v. Rio Grande Dam & Irrigation Co., 184 U.S. 
416, 423 (1902). 

130. Federal Communications Commission v. Pittsville Broadcasting Co., 309 U.S. 134 (1940). 

. United States: v. Lowden, 309 U.S. 225 (1939). 

. 8307 U.S. 125 (1939). See also, United States v. Rathbun, 295 U.S. 602 (1935). 

. Federal Power Commission v. Pacific Power & Light Co., 307 U.S. 156 (1939). 

. Federal Power Commission v. Metropolitan Edison, 304 U.S. 875, 386 (19388). 

- See American Federation of Labor v. N.L.R.B., 308 U.S. 401 (1940), and cases cited. Speaking 
of the statutory provisions for review, the Court says with approval (almost enthusiasm): ‘‘It 
gives a right to review to persons a eved by a final order upon petition to a court of <opeus 
in the circuit “wherein the unfair labor practice in question was alleged to have been engaged 
in or wherein such person resides or transacts business; or in the Court of Appeals of the Dis- 
trict of Columbia.’ It directs that the order shall be reviewed on the entire record before the 
Board ‘including the rr & and testimony’ upon which the order complained of was entered, 
although no complaint or o = pie is mentioned in sec. 9 relating to representation pro- 

ceedin, and certificates. Subdivision (f) provides that upon petition for review by an ag- 

grieved person ‘the Court shall proceed in the same manner as in the case of an application = 
the Board under subsection (e), and it is given the same jurisdiction ‘to grant to the Board 
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The big ado has been about the valuation bee hive. After the attempt 
to keep the issue of confiscation from the courts failed with the Chicago, Mil- 
waukee, and St. Paul Ry. case in 1890, the Commissions were permitted to 
drift rudderless for some time. A hostile judiciary smothered their every 
effort under deluges of injunctions, prohibitions, and collateral proceedings, 
By the time the commissions were regaining the legislatures’ sympathetic ear 
many tirades such as the opinion in Western Union Telegraph Co. v. Myatt'* 
confronted them. Militantly the legislatures struck back. As the legislative 
policy of rate regulation could not be kept from judicial review, and without 
statutory provisions for review, the injunction was reducing the legislature’s 
effort to a debacle and the State to contempt, the legislators, in some bewilder- 
ment and hysteria, said in substance to the courts—“if you won’t let us do it, 
we'll just have you do it.” This movement started in Congress shortly after 
the Myatt case and eventually ended in the statute involved in the Keller case. 
Virginia wrote it into her constitution and Oklahoma copied it into hers. Be- 
cause the constitutional courts are incapable of receiving legislative function, 
and the property owner had a right to be there heard on his claim of con- 
fiscation, the chaos was only exaggerated. The thesis urged here is that none 
of these steps precludes doing what is best done in the public interest and 
permits the doctrine of departmentalization to function in full flower. By 
employing the basic functions of each department in their proper division of 
labor, public interest and the policy invoked in administrative action can be 
more effectively served within constitutional restraints than could be done 
even if those restraints were modified. Instead of the “you do the legislating,” 
if the policy is reexpressed to—“you check the validity of my commission’s 
legislating” —both the legislative and judicial departments are resolved to their 
normal and ordinary rules.’* It is the answer which lies between the results 
of the Chicago, Milwaukee, and St. Paul Ry. and Prentis cases. 

As in this field extended research seems to disclose some case which says 
almost anything the imagination permits, the only purpose is to determine 
whether there is a sound judicial precedent broad enough to support the thesis. 
As the rate cases represent the extreme, if they can be equated under judicial 
review, all the others will follow.’ 

From the establishment of the concept of the common callings or things 
affected with a public interest under general police control, of which the com- 
mon carrier is the trite example, there never has been any question of the 
power of the court to pass upon the reasonableness of the rate, (1) in an 
action by the carrier for the value of the services rendered, or (2) in an 
action by the shipper to recover excessive charges. Says the Supreme Court 


of Kansas,*® if the order of the Commission is final the court will enforce it,’ 


such temporary relief or restraining order as it deems just and proper, and in like manner to 
make and enter a decree enforcing, modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board.’ See Ford Motor Company v. National Labor Relations 
Board, 305 U. 8S. 364.’’ (Bold type added.) 

. 98 Fed. 335 (C. C. D. Kan. 1899); State v. Johnson, 61 Kan. 803, 60 Pac. 1068 (1900) semble. 

. Of course the adversary character must be present in transition. This has already been discussed. 

. Happily it does not follow though I fail to make my case that all the other issues are to be lost 
with the rates. 

b a of a v. Hutchinson Gas Co., 125 Kan. 346, 264 Pac. 68 (1928). 

° . at 357. 





Kansas Neeps No Locan-WaA ttER BIL 351 


with power to affirm, reverse, modify, or remand,” and that in the exercise 
of that power the court can say what rates are too low.” By the same token, 
it holds that when the utility, independently of the commission, sets its own 
rates the Court can say what rates are too high. The answer to the question, 
if courts can say what is too low and what is too high, why can they not say 
what is correct, is made by the Supreme Court of Massachusetts speaking 
through Mr. Chief Justice Holmes: “When you are prepared to say that a 
given charge is too high or too low, it hardly would be consistent to say that 
you had not power or ability to say what is a proper charge.”"“* By the same 
process the highest court of New York found that the question of what rates 
are reasonable can be given a judicial or quasi judicial aspect.'“* Similarly, 
New Jersey, when the parties were claiming adversely before the court, said: 
“When the sovereign made rate proves oppressive to a public service in its 
relation with a co-operating public service and they, in a jurisdictional cause, 
submit themselves to an equitable adjustment, in the public interest, the court 
may fix the rate in determining the equities.”"“° 


The difference in result is ultimately not a conflict of opinion, but a dif- 
ference of understanding of the task presented. When initiating the rule or 
the rate is the problem, all courts would refuse it. But when the task is test- 
ing the validity of the order by the applicability of the law to determinable 
facts, the function is the one recognized in the Janvrin case and is justiciable 
under any test. In that case the Court found that it was present relations be- 
tween the consumer and the utility, the traditional common issue, upon which 
the Court was to act and determine correctly the fact—reasonableness of rate. 
The mandate of the commission was made to apply to that present factual 
relationship projecting it for a reasonable period for the future. The pre- 
sumption of continuing status, in the absence of any showing of probable 
future extraordinary variance, made it impossible to say that the commission’s 
legislative mandate was necessarily unreasonable and ultra vires the commis- 
sion. The application of the presumption of continued conditions is of true 
judicial tradition and precludes the role of a prophet. It aids as a test by the 
use of the present facts of alleged invalidity as to the future. Certainly the 
court is not itself making the rule. The adverse parties are provided by the 
commission under its duty to execute the order, and the refusal of the com- 
pany to comply. The mandate and statute supply the rule of law, and the 
reasonableness of the rates supply, as the test is put in the Prentis case, “mat- 
ters of fact that are merely premises to a rule of law he (the judge) may de- 
cide.” The present operation raises the property interest and supports the 
plea of confiscation. One of the functions of the court under a declaratory 
judgment act is to determine in advance the validity of legislation under 
which an officer is required to act.*® Here the validity of the law or order 
under which the commission is commanded by the State to apply to present 
141, Id. at 858. 

142. Id. at 355, 358. Cf. Campbell v. Ramsey, 150 Kan. 368, 92 P. (2d) 819 (1939). Facts modi- 
fied on record. 

143. In re Janvrin, 174 Mass. 514, 55 N. E. 381 (1899). 

144. People v. Willcox, 194 N. Y. 383, 87 N. E. 517 (1909), citing for a review of the history of the 

judicial phase Village of Saratoga Springs v. Gas Co., 191 N. Y. 123, 83 N. E. 693. 


145. Town of Kearny v. Water Company, 105 N. J. Eq. 368, 147 Atl. 865, 866 (1929). 
146. See Borchard, Declaratory Judgements (1934) 599-603, 607-611, 618-619. 





352 The JourNaL 


facts is the issue before the court. These are all questions of law within the 
scope of a statute calling for supervision on appeal.’* No difference in legis. 
lative policy can be found in the theory of the declaratory judgment, which 
answers whether certain facts are violative of any legal duty in one class of 
cases, and the policy of the legislative grant of jurisdiction to judicially de- 
termine whether certain facts are violative of any legal duty described in the 
commission’s mandate and to modify as necessary that finding. 


The most interesting effort of any court of last resort to rehabilitate its 
conduct so as to serve the ends of justice by sometime bringing litigation to 
an end is that of the Supreme Court of Oklahoma. When Southwestern Bell 
Telephone Co. v. State of Oklahoma,“ was argued no one before the Court, 
nor the court at decision, knew in what capacity the state supreme court acted. 
Nor had the mist risen when the Court decided Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co.** On the petition for rehearing, however, the 
change of face of the state court was disclosed and the opinion withdrawn.” 
Pressed with the situation disclosed in the Telephone case, the Oklahoma 
Supreme Court, in 1935, declared that it sat on appeal from the commission 
in judicial capacity and not legislative capacity." In Community Natural Gas 
Co. v. Corporation Commission,™ it admitted that when it had previously 
reviewed the case it sat legislatively, but that it then sat judicially. If in the 
future, sitting judicially, it continues to revise as it has in the past, the ends 
of public justice will at last have received a judicial welcome. The simple 
difference in viewpoint lies in the court testing as distinguished from 
formulating—from supervising the judgment of the commission, not sub- 
stituting its policy for the legislative discretion of the commission. 

CoNCLUSION 

No innovation of machinery such as legislative courts or their equivalent 
is either necessary or desirable. No special statutory procedure by way of 
special writs or appeals can be wholesome. The general appeal provisions of 
such statutes as the Federal Trade Commission Act, and those of Minnesota 
and Kansas giving the courts the power and duty to affirm, modify, return, 
or set aside on the commission’s record are adequate to allow the full play of 
both the legislative and judicial functions in their most wholesome expression. 
When the courts have been given that jurisdiction, their full equity supervisory 
powers are available to effect the ends of justice. There is no need to send 
the case back for new trial; the court has power to direct the entry of the 
proper judgment.’ 

A power to modify, or the exercise of a power to modify, does not con- 
vert a judicial review into one of legislative character. It is an inherent power 
and the need for its office is the occasion for equity appeals. The stubborn 


. In Nashville, etc., R. R. v. Wallace, 288 U. S. 249 (1933), an opponent found relief from an 
administrative order prior to action upon it. The proceedings were equitable and the parties ad- 
vers 

- 303 v. 8. 206 (1938). 

. 809 U. 8S. 4 (Dec. 4, 1939). 

- Id. (Jan. 15, 1940). 

. Oklahoma Cotton Ginners’ Ass'n v. State, 174 Okla. 243, 31 P. (2d) 327 (1935). 

- 182 Okla. 137, 76 P. (2d) 393 (1935). 

. See Old Colony Trust Co. v. yy 279 U. 716, 725 (1929) (on the question of ex- 
ecution) ; Ford Motor Co. v. N. L. R. B., 305 ¥ 8. en 373 (1939) (as to equity powers); United 
States v. Bornn, 104 F. (2d) } ae “647 (C. C. A. 2d, 1939) (on the power to modify). Surely 
the court has not less power in the ‘‘affected with a public interest’’ cases. 
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refusal of the courts to bear their share of the administration of (law) justice 
is the explanation for the present threat of bureaucratic tyranny which now 
confronts the country. The meanness of the parent has driven its natural 
child from the house of justice to seek shelter in less hostile environment. 
Unless the courts are willing to unbend and receive back the prodigal ap- 
peal from the commission’s final order into definitive process, indeed the dead 
hand of bureaucracy will be laid with moribund effect upon American lib- 
erties. An appeal must be exerted to include complete supervision of the 
proceeding for all ultra vires conduct measured by the ordinary sense of fair 
trial. The readjustment undertaken by the Supreme Court of Oklahoma 
is the most marked recent movement in this direction. If the gad-fly Loki of 
“can’t say how much” causes it to stop short of the corrective function it has 
previously applied, more will be lost than gained.’® 

The capacity exists in the courts; the need is no less than the ends of the 
major phase of government itself. The direction is pointed in the disposition 
of the Morgan issue that both the court and the commission are the means 
adopted as the agencies to achieve the prescribed end which is to be attained 
through coordinated action with mutual encouragement or aid in the attain- 
ment of the common aim, and, secondly, that the appellate review is an equi- 
table proceeding."* It has been the failure of the courts to recognize their 
duty to the ends of government in common with other agencies expressing 
public policy and expediency which has given them their prognathic features 
and suberized the living walls of justice.’ 


154. This includes the hazard of cr through discipline and control of attorneys representing 


private cliente by boards and examiners. 

Many years ago in England Mr. Justice Bayley, in speaking of the privilege of counsel to 
speak strongly in court, held that, ‘‘The law presumes that he acts in discharge of his duty, and 
in pursuance of his instructions, and allows him this privilege, because it is for the advantage 
of the administration of justice that he should have free liberty of speech.’’ Flint v. Pike, 4 
B. & C. 478 (K. B. 1825). 

The courts in turn are entitled to the aid of a militant bar devoted to aiding in the ad- 
ministration of justice in the public interest as distinguished from whatever personal and pro- 
fessional jealousy may arise in particular instances. 

. This seems to be about all that was accomplished in a similar self-assertion by the Supreme Court 
of Appeals of Virginia. Aetna Insurance Co. v. Commonwealth, 160 Va. 698, 169 S. E. 859 
(1933). 

. Another movement which seems designed as the alternative to the short-handled hammer of ju- 
dicial relief which cannot hit the target of what is the fact is disclosed in the substantial evidence 
rule. Mr. Justice Frankerfurter dissenting in Driscoll v. Edison Power & Light Co., 307 U. S. 104 
(1939) raised protest against a requirement that the Court need ever pass upon correctness of the 
particular fact of value or reasonableness, but only upon whether, upon the record, the com- 
mission’s finding could be th correct by a reasonable commission. This is what was 
actually done in the Rowan & Nichols case by the Court. Railroad Commission of Texas v. Rowan 
& Nichols Oil Oo., 60 8S. Ct. 1021 (U. S. 1940). However much indignation may be justified by 
such means of abrasion by attrition, on the other hand, in view of the application of the sub- 
stantial evidence rule to support even the extreme of physical mutilation of the human body 
(Buck v. Bell, 274 U. S. 200 (1927) ) others may as stoutly feel that no greater immunity 
should be enjoyed by public service corporations. 

. That this may pots Be. the setting aside of a substantial body of decisions raises no material im- 
pediment—that body of decision being unsound. Stare decisis does not control wholesome ad- 
ministration in the public interest. ‘‘We recognize that stare decisis embodies an important 
social policy. It represents an element of continuity in law, and is rooted in the psychologic 
need to satisfy reasonable expectations. But stare decisis is a principle of policy and not a me- 
chanical formula of adherence to the latest decision, however recent and questionable, when such 
adherence involves collision with prior doctrine more embracing in its scope, intrinsically sounder, 
and verified by experience. * * * This Court, unlike the House of Lords, has from the beginning 
rejected a doctrine of disability of self correction.’’ Helvering v. Hallock, 309 U. 8. 106, 114, 115 
(1940). See also, Graves v. People, 306 U.S. 466 (1939); Helvering v. Gerhardt, 304 U.S. 405 
(1938); Erie R. R. v. Tompkins, 304 U.S. 64 (1988); Wolfle v. United States, 291 U.S. 7 
(1934); Orsby v. Chase, 290 U.S. 387 (1933). 

Revisory powers on appeal in a state court from a commission raised no obstacle to federal 
review in City Bank Farmers’ Trust Co. v. Schnader, 291 U. S. 24 (1934). 
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Furisdiction of State Courts in -Actions Under 
Wage and Hour Law 


By Expon SLoan 
of the Topeka Bar 


In 1938 the Congress of the United States passed the Fair Labor Stand- 
ards Act. Section 2 of the act defines the intent and purpose of the act. 


“The Congress hereby finds that the existence, in industries engaged 
in commerce or in the production of goods for commerce, of labor con- 
ditions detrimental to the maintenance of the minimum standard of liv- 
ing necessary for health, efficiency, and general well-being of workers 
(1) causes commerce and the channels and instrumentalities of com- 
merce to be used to spread and perpetuate such labor conditions among 
the workers of the several States; (2) burdens commerce and the free 
flow of goods in commerce; (3) constitutes an unfair method of compe- 
tition in commerce; (4) leads to labor disputes burdening and obstruct- 
ing commerce and the free flow of goods in commerce; and (5) inter- 
feres with the orderly and fair marketing of goods in commerce.” 


The act, broadly speaking, fixed minimum wages and maximum hours 
for all persons employed in interstate commerce or in the manufacture of 
goods for interstate commerce. Penalties for violation are provided ranging 
from criminal prosecution to civil suits by employees for recovery of the dif- 
ference between pay actually received and what the employee should have 
received under the Wage and Hour Law. 

Inasmuch as the question under discussion is concerned almost wholly 
with the language in Sec. 16b of the act, let us read this section: 


“Any employer who violates the provisions of section 6 or section 
7 of this Act shall be liable to the employee or employees affected in the 
amount of their unpaid minimum wages, or their unpaid overtime com- 
pensation, as the case may be, and in an additional equal amount of 
liquidated damages. Action to recover such liability may be maintained 
in any court of competent jurisdiction by any one or more employees for 
and in behalf of himself or themselves and other employees similarly 
situated, or such employee or employees may designate an agent or rep- 
resentative to maintain such action for and in behalf of all employees 
similarly situated. The court in such action shall, in addition to any 
judgment awarded to the plaintiff or plaintiffs, allow a reasonable at- 
torney’s fee to be paid by the defendant, and costs of the action.” 


We note that such actions may be maintained in any court of competent 
jurisdiction. However, it is also provided that in addition to any amount 
found due, the court shall assess an equal amount as liquidated damages and 
also a reasonable attorney fee for the employee’s attorney. This item of liqui- 
dated damages has raised a question in some lawyers’ minds as to whether or 
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not this provision deprives the state courts of jurisdiction. The reason being 
Sec. 371 second of the Judicial Code, which is as follows: 


“The jurisdiction vested in the courts of the United States in the 
cases and proceedings hereinafter mentioned, shall be exclusive of the 
courts of the several States; . . . 


“Second. Of all suits for penalties and forfeitures incurred under 
the laws of the United States.” 


This provision has been a part of our Judicial Code since 1789 so it will 
be of some interest to see how it has been construed in the past. 

A somewhat parallel situation is to be found in the National Banking 
Act of 1864. That Act provided that National Banks might be sued “in any 
state, county or municipal court in the county or city in which such associa- 
tion is located, having jurisdiction in similar cases.” The Act also gave a 
right of action for any one, who had been forced to pay more than the legal 
rate of interest, for recovery of the excess plus a penalty of an amount equal 
to such excess. Whether an action to recover such penalty could be main- 
tained in a state court was passed on by the Supreme Court of the United 
States in the case of First Natl. Bank v. Morgan, 132 U. S. 141, 10 Sup. Ct. 37. 


“A suit against a national bank to recover back twice the amount of 
interest illegally taken by it is a suit to recover a penalty incurred under 
a law of the United States; and it may be that, if the act of 1864 had been 
silent as to the courts which might take cognizance of such a suit, it 
must, at any time before the revision took effect, have been brought in 
the proper court of the United States. But the acts of 1864 and 1875, 
authorizing certain state courts to take cognizance of suits, actions, and 
proceedings against national banking associations, had the effect, so far 
as suits for penalties incurred under the laws of the United States were 
concerned, to modify the provision in prior enactments that expressly 
excluded suits for such penalties from the cognizance of state courts. 
When the present action was brought, the jurisdiction of the courts of the 
United States of suits for penalties incurred under the national banking 
act for taking usurious interest was not exclusive of, but concurrent with, 
the jurisdiction of such state, county, or municipal courts of the county 
or city in which the bank was located, as had jurisdiction, under the 
local law, in similar cases.” 


Of course, the National Banking Act referred to above mentions state 
courts specifically, whereas the Wage and Hour law simply says “courts of 
competent jurisdiction.” It therefore becomes important for us to determine 
the meaning of this phrase. The supreme court of Kansas has defined: “A 
‘court of competent jurisdiction’ as one provided for in the Constitution or 
created by the Legislature, and having jurisdiction of the subject-matter and 
of the person.” (64 Kan. 842). A New York court has said that such a court 
is one “having power and authority at the time of acting to do the particular 
act”. Emerson v. Mary Lincoln Candies, Inc. 17 N. J. Supp. (2d) 851. In 
point is the case of State of Mo. v. Taylor, 266 U. S. 200, 45 S. Ct. 47. This 
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was a case for recovery of damages occasioned in transporting goods by a 
Texas railroad. Jurisdiction was obtained solely by reason of the garnish- 
ment of a traffic balance due from a connecting interstate carrier having a 
place of business in Missouri. The defendant sought a writ of prohibition 
in the supreme court of Missouri on ground that the state court had no juris- 
diction. Jurisdiction was claimed by the plaintiff under the Carmac amend- 
ment in which the Congress had created the substantive rights but had not 
provided a remedy. The Missouri court denied the writ and certiorari was 
granted by the supreme court. Justice Brandeis in disposing of the railroad’s 
contention said: 


“Congress created the right of action. It might have provided that 
the right shall be enforceable only in a federal court. It might have pro- 
vided that state courts shall have concurrent jurisdiction only of those 
cases which, by the applicable federal law, could, under the same circum- 
stances, have been commenced in a federal court for the particular state. 
But Congress did neither of these things. It dealt solely with the sub- 
stantive law. As it made no provision concerning the remedy, the fed- 
eral and the state courts have concurrent jurisdiction. Galveston, etc., 
Ry. Co. v. Wallace, 223 U. S. 481, 490, 32 S. Ct. 205, 56 L. Ed. 516. The 
federal right is enforceable in a state court whenever its ordinary juris- 
diction is prescribed by local laws is appropriate to the occasion and is 
invoked in conformity with those laws.” (p. 48) 


It would seem therefore that state courts are courts of competent juris- 
diction to enforce rights granted by the Congress of the United States. 

There is no doubt that in many situations state and federal courts have 
concurrent jurisdiction in enforcing rights growing out of the laws of the 
United States. The rule has been repeatedly announced that unless Con- 
gress specifically restricts jurisdiction to the federal courts, the state courts 
have concurrent jurisdiction of suits of a civil nature arising under the federal 
laws. One of the leading cases is Mondou v. N. Y., N. H. and H. R. Co., 223 
U. S. 1, 32 S. Ct. 169, which involved an action commenced in a state court 
and based upon the Federal Employers Liability Act. That statute as orig- 
inally enacted provided only that no action thereunder “shall be maintained 
. . - unless commenced within two years from the date the cause of action 
accrued.” It did not specify the courts which should have jurisdiction of 
actions by employees under the statute. Thereafter the original act was 
amended to expressly provide that state and federal courts have concurrent 
jurisdiction of such actions. In the Mondou case the cause of action involved 
had accrued prior to the amendment and the question was therefore whether 
the state court had jurisdiction under the original statute. In answering the 
question in the affirmative, the supreme court said: 


“We are quite unable to assent to the view that the enforcement of 
the rights which the congressional act creates was originally intended to 
be restricted to the Federal courts. The act contains nothing which is 
suggestive of such a restriction, and in this situation the intention of Con- 
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gress was reflected by the provision in the general jurisdictional act, “That 
the circuit courts of the United States shall have original cognizance, 
concurrent with the courts of the several states, of all suits of a civil 
nature, at common law or in equity, where the matter in dispute ex- 
ceeds, exclusive of interest and costs, the sum or value of two thousand 
dollars, and arising under the Constitution or laws of the United States.’ 
25 Stat. at L. 433, chap. 866, section 1, U. S. Comp. Stat. 1901, .p. 508; 
Robb v. Connolly, 111 U. S. 624, 637, 28 L. ed., 542, 546, 4 Sup. Ct. Rep. 
544; United States v. Barnes, 222 U. S. 513, ante, 291, 32 Sup. Ct. Rep. 
117. This is emphasized by the amendment engrafted upon the original 
act in 1910, to the effect that ‘the jurisdiction of the courts of the United 
States under this act shall be concurrent with that of the courts of the 
several states, and no case arising under this act, and brought in any 
state court of competent jurisdiction, shall be removed to any court of 
the United States.’ The amendment, as appears by its language, instead 
of granting jurisdiction to the state courts, presupposes that they already 
possessed it.” 


The Mondou decision has consistently been approved and followed in 
cases arising under other federal laws. Many cases could be cited and dis- 
cussed upholding this rule, but such discussion would unduly extend this 
paper. It would seem therefore that since state courts have jurisdiction of 
suits to enforce rights and liabilities created by or growing out of federal 
laws, even in the absence of an express grant of jurisdiction, that it can scarcely 
be denied that state courts have jurisdiction of actions under Section 16b of 
the Wage and Hour Law, which specifically confers jurisdiction upon all 
courts of “competent jurisdiction.” 

Suits have been filed in a number of states for wages due under the Wage 
and Hour law. The jurisdiction of the state court has invariably been raised. 
With two exceptions state courts have held that they have jurisdiction. Let 
us first look at the cases where jurisdiction has been denied. 

Two cases have come before the Supreme Court of Georgia. The first, 
Anderson v. Meacham, involved employees of a grist mill. The lower court 
had sustained a demurrer to plaintiff's petition and the appeal was heard on 
that ruling. The court first called attention to Sec. 371 of the Judicial Code, 
then said: “The fact that an employee may bring his action for an additional 
equal amount as liquidated damages is nothing more nor less than a penalty 
fixed under the laws of the United States. We think the employee in this 
case, having elected to bring his action for a penalty as is provided by the 
act, is restricted to the United States court for his relief and that the demurrer 
was properly sustained.” 

Shortly after this decision was filed, the case of Adair v. The Trace Di- 
vision was presented to the Georgia court. The wage and hour division ap- 

ed as Amicus Curiae and asked the court to reverse the position it had 
taken in the Anderson case. The court declined and had this to say: 


“There is no merit in the contention that Congress intended to re- 
peal that part of section 371 of the Judicial Code providing that the 
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United States courts have jurisdiction exclusive of the courts of the 
several states ‘of all suits for penalties . . . incurred under the laws of the 
United States, by that part of section 16B of the Wage & Hour Law 
(29 USCA Sec. 216B) which provides that an employee may bring a 
suit to enforce the collection of unpaid back wages and overtime wages 
and an additional sum of equal amount and a reasonable attorney's fee, 
as ‘liquidated damages’ in ‘any court of competent jurisdiction.’ Congress 
has in no uncertain terms stated that in section 371 of the Judicial Code 
the United States courts shall have exclusive jurisdiction of suits to en- 
force penalties and forfeitures incurred under the laws of the United 
States and until that body has passed an act specifically giving to State 
courts jurisdiction of suits brought under section 16B of the Wage & 
Hour law to recover back wages and the additional sums therein pro- 
vided as liquidated damages, or penalties, or until the Supreme Court 
of the United States has ruled otherwise, we are of the opinion that the 
decision of the first division of this court in the case of Anderson vy. 
Meacham, should be followed and that the words ‘in any court of com- 
petent jurisdiction’ should be construed in connection with section 256 
of the Judicial Code to mean only any United States Court having juris- 
diction of the parties.” 


The only other case holding against jurisdiction of state courts is a Texas 
case where a trial court held that the action amounted to an attempt to re- 


cover a penalty under an act of Congress and that jurisdiction for such action 
had been reserved to courts of the United States under Section 371 of the 
Judicial Code. 

We turn now to the decision of state courts retaining jurisdiction. On 
November 22, 1940, the Supreme Court of Alabama decided the case of 
Forsyth v. Central Foundry Company. This was an action for back wages, 
penalty and attorney fee. In this case the defendant was challenging the juris- 
diction of the court to hear the case, its contention being that the recovery 
sought was a penalty created by act of Congress and that under the Judicial 
Code recovery of such a penalty could only be had in the Federal Courts. 

The court first cited the rule “that lawful rights of the citizen whether 
arising from a legitimate exercise of state or national power, unless excepted 
by express constitutional limitation or by valid legislation to that effect, are 
concurrently subject to be enforced in the courts of the state or nation when 
such rights come within the general scope of the jurisdiction conferred upon 
such courts by the authority, state or nation, creating them.” The court then 
discussed the question of whether the “liquidated damages” item amounted 
to a penalty. In this connection the court said: 


“It may be that this right of recovery is no more in the nature of 
liquidated damages than the right to recover twice the amount of illegally 
paid interest to a national bank. It may also be that Congress cannot 
by declaration change the nature of a claim to one for liquidated damages 
when it is but a penalty. But when Congress does that very thing, though 
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it is but a penalty, Congress manifests an unmistakable purpose to ex- 
clude it from the operation of a statute which applies to penalties and 
not to a claim for liquidated damages.” 


In other words, by the very use of the term “liquidated damages” Con- 
gress ruled out the application of Section 371 of the Judicial Code. The 
court went on to hold that it was immaterial whether the recovery was of a 
penalty or liquidated damages. If the former, the Congress extended juris- 
diction to state courts by the term “courts of competent jurisdiction,” if the 
latter, the limitation contained in the Judicial Code would not apply. 


The same sort of an action was brought in New York and the same de- 
fense made. Moreno v. Picardy Mills, Inc., 17 N.Y. Supp. (2d) 848. The 
court held for the plaintiff wholly on authority of Cox v. Lykes Brothers, 
237 N.Y. 376. It will therefore be of interest to examine that case. The re- 
covery sought was under the following federal statute: 


“Every master or owner who refuses or neglects to make payment 
in the manner hereinbefore mentioned without sufficient cause shall 
pay to the seaman a sum equal to two days pay for each and every day 
during which payment is delayed beyond the respective periods, which 
sum shall be recoverable as wages in any claim made before the Court.” 


The defendant contended that state courts could not entertain suits under 
this act for the same reason as has been raised under the Wage & Hour Law. 
Justice Cardozo wrote the opinion in his usual clear style. He said: 


“Forms and phrases of this kind, accurate enough for rough identi- 
fication or convenient description do not carry us very far in the solution 
of our problems. . .. The Appellate Division found the present suit to be 
one for a penalty or forfeiture within the meaning of this statute. We 
do not so regard it. Congress has expressly said that the extra compensa- 
tion, when due, ‘shall be recoverable as wages.’ This would seem de- 
cisive, without more, that in determining the bounds of jurisdiction, it 
is not to be classified as a penalty. There was no thought that the state 
courts, which have undoubted jurisdiction to give judgment for wages 
in the strict sense, should be shorn of jurisdiction to give judgment for 
the statutory incidents.’ . . . 


Since the Moreno case there have been many cases filed in New York 
under the Wage & Hour law and the rule now seems thoroughly established in 
New York that state courts do have jurisdiction. 

There is an unreported case decided by the Chancery Court of Ten- 
nessee entitled Tapp v. Price-Bass Co., involving this question. The Tennessee 
Court followed the reasoning of the Alabama court rather closely when it 
said: 


“Appellant’s contention that the double amount allowed to be re- 
covered under section 16(b), though denominated ‘liquidated damages,’ 
is, in fact, a penalty, and being a penalty, is enforceable only in the 
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courts of the United States, is without merit, because whatever its tech- 
nical nature, Congress by giving it the express statute of ‘liquidated 
damages’ manifested a purpose to exclude it from the operation of the 
statute (Title 28 U.S.C.A., sec. 371) which applies to suits for penalties.” 


In so holding they reversed the lower court which had ruled that the 
liquidated damages item was a penalty. The court also laid considerable 
stress on the words “courts of competent jurisdiction.” 


“The intent of the Congress to give exclusive jurisdiction to the 
Federal Courts for violation of paragraph (a) of Sec. 16, and to issue in- 
junctions under Sec. 17 is manifest. Actions to recover the double lia- 
bility may be maintained ‘in any court of competent jurisdiction.’ There 
would have been no necessity for using the words ‘in any court of com- 
petent jurisdiction’ if the Congress had intended only the Federal Courts 
to have jurisdiction, as it did in paragraph (a) of Sec. 16, and the very 
use of these words indicates that it did mean to confer concurrent juris- 
diction on the State Courts.” 


Other state courts have upheld their jurisdiction in wage and hour suits. 
The cases already cited are a fair sample of the reasons employed to uphold 
such jurisdiction. 

Of some interest is a decision of Judge Otis of the U.S. District Court 
of Missouri. An employee brought an action in the U.S. District Court of 
Missouri for unpaid wages due him under the Wage & Hour law. The amount 
involved was less than $3,000. The question of jurisdiction was not raised by 
either of the parties but the court raised the question on his own motion. The 
court stated that he could not entertain the suit unless it was for a penalty 
under the laws of the United States inasmuch as the amount of recovery 
sought was less than $3,000. He then proceeded to analyze the term “liqui- 
dated damages.” 


“Now if, as plaintiff's petition suggests, a suit for ‘liquidated dam- 
ages’ as authorized by the Act is a suit for ‘the enforcement of penalties 
and forfeitures under (a) law of the United States’ within the meaning 
of Section 41 of Title 28, then not only does the federal district court 
have jurisdiction of such a case, even if only thirty dollars are involved, 
but it has exclusive jurisdiction (in the sense that it has original jurisdic- 
tion and that any cases filed in a state court might be removed). But that 
Congress intended nothing of the kind is clear from the very language 
of the Act. Congress did not provide that any United States district 
court should have jurisdiction of actions to recover from employers but 
that such actions may be maintained ‘in any court of competent juris- 
diction.’ Whenever Congress has meant the federal district courts it 
has used no such language. Indeed in the next succeeding section of the 
Act, where certain jurisdiction is intended to be conferred only on the 
federal courts, the language is—“The district courts of the United States 
... Shall have jurisdiction . . ’.” 
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He also laid considerable. stress on the fact that Congress had chosen the 
term “liquidated damages.” He held that this in itself indicated a desire to 
avoid conferring exclusive jurisdiction on the Federal Courts. 

Judge Reeves, also of Missouri, has even gone so far as to say that a wage 
and hour case commenced in a state court is not removable unless there is 
diversity of citizenship and the amount involved exceeds $3,000. As to the 
question involved being a federal question he said: 


“This suit was brought in a court of competent jurisdiction and as 
the statute is plain and simple no construction or interpretation is called 
for which might differ from the plain words of the statute. The declara- 
tion or petition of the plaintiff does not contain such substance as to 
suggest a controversy. It would be illogical for the Congress to confer 
jurisdiction only to be ousted without cause.” Ralph Steward v. Lee 
Hickman, et al, D.C.W.D. Mo. No. 699. 


If legislative intent can ever be determined it is probable that the courts 
have correctly found it in this instance. The Wage & Hour Law was intro- 
duced in both houses of Congress in identical form and provided for employee 
suits in state courts, although in somewhat different language. The bill passed 
the Senate with this provision intact, but some place along its arduous route 
this section was eliminated in the house. The conference committee wrote in 
16b as we know it today. In the debate on the question of adoption of the 
conference report the matter of employee suits was discussed. Representative 
Keller, of Illinois, said, in discussing the report, that should violation occur 
the employees themselves could maintain actions in “any court” both for 
wages and the “liquidated damages” provided for in the act. The conference 
report was adopted. Thus it would appear that at least some of the congress- 
men gave the matter some passing thought. 

Our Kansas courts have not passed on this matter as yet. It may be safely 
assumed, however, in view of the trend of decisions elsewhere that employee 
wage suits will be maintainable in our state courts. 
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The Lawyer, The Fudge and The Public 


By Grover PrerPoNT 
Presiding Judge of the 18th Judicial District 


Relations and inter-relations of lawyer, judge and general public are often 
misunderstood and such misunderstanding leads to many differences, prej- 
udices and even ill-feeling. Inextricably wound up in it all is the interest of 
the client, who is also one of the public. 

In my opinion much of this misunderstanding is due to failure of at- 
torneys to take the public into their confidence and to satisfactorily and clear- 
ly explain matters which disturb the public mind. 

For instance, a lawsuit is on trial. During the noon hour a litigant sees 
the judge and opposing lawyers walking down the street together or eating 
together in apparent harmony and good humor where but a few moments 
before he witnessed a contest of skill and brain between these same parties, 
sufficiently sustained to look like they would never be reconciled. At once 
this litigant comes to the conclusion that somehow his case is being tried and 
settled in a way that he knows nothing about. If he loses he believes he has 
been sold out. Not only does he believe it but tells others so. 


This illustration opens a wide field of discussion. Fortunately, students 
of proper relations between lawyer, judge and public have written rules which 
have been adopted by the bar associations which, if diligently followed and 
if the public was fully informed of them, would end doubts and criticisms. 

Let us look at a few of these rules, called ethics of bench and bar. 

“Judges, not being wholly free to defend themselves, are peculiarly en- 
titled to receive the support of the Bar against unjust criticism and clamor.” 

“A lawyer should not communicate or argue privately with the judge as 
to the merits of a pending cause, and he deserves rebuke and denunciation 
for any device or attempt to gain from a judge special personal consideration 
or favor.” 

“All personalities between counsel should be scrupulously avoided. In 
the trial of a cause it is indecent to allude to the personal history or the per- 
sonal peculiarities and idiosyncrasies of counsel on the other side.” 

“No client has a right to demand that his counsel do anything repugnant 
to his own sense of honor or propriety.” 

“The conduct of a lawyer before the Court and with other lawyers should 
be characterized by candor and fairness.” 

From the pen of Bacon we get this admonition as to judges. “Judges 
ought to remember that their office is to interpret law, and not to make law 
or give law.” 

Then quoting further from the canon of ethics, “Courts exist to promote 
justice, and thus to serve the public interest. Their administration should be 
speedy and careful .. .” 

“A judge’s conduct should be free from impropriety and the appearance 
of impropriety . . . his personal behavior, not only upon the bench and in the 
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performance of judicial duties, but also in his everyday life, should be beyond 
reproach.” 

“He should not be swayed by partisan demands, public clamor or con- 
siderations of personal popularity or notoriety, nor be apprehensive of unjust 
criticism.” 

“He should not permit private interviews, arguments or communications 
designed to influence his judicial action, where interests to be affected there- 
by are not represented before him . . .” 

“Tt is not necessary to the proper performance of judicial duty that a judge 
should live in retirement or seclusion; it is desirable that, so far as reasonable 
attention. to the completion of his work will permit, he should continue to 
mingle in social intercourse, and that he should not discontinue his interest in 
or appearance at meetings of members of the Bar.” 

These excerpts from the canons of ethics of bench and bar are sufficient 
to establish several things. Courts are intended to be engaged in a public 
function. The public is deeply interested in their work and should know 
what is going on. Lawyers and judges have well established obligations 
toward each other and also to see that the interests of the public are protected. 


Coming back to the illustration of meetings between lawyers and judge 
during trial of a case. It is most likely that when such take place nothing is 
said about the case on trial. By mutual consent this topic is carefully avoided. 
The work of the court is left for the court room. But it is the appearance of 
things which disturbs the public. It is easy to see how this happens. The judge 
and lawyers chance to meet as they leave the courthouse. All are embarrassed 
at the meeting. A lawyer feels that maybe he ought to ask the judge out to 
lunch. He also asks the opposing lawyer. The judge is placed in the position 
of not wanting to refuse. Now the judge could usually have avoided the 
meeting by a slight delay in leaving the courthouse. The invitation had better 
not have been extended and for appearance sake, if extended, the judge had 
better not have accepted. No one would have been hurt. Misunderstanding 
would have been prevented. 


Generally, the public wishes to think well of its lawyers and the admin- 
istration of courts and if given a fair chance will do so. The public realizes 
that a lawyer has gone to great expense, time and labor to properly educate 
himself; that he may have gone through long years of privation, if not actual 
destitution in an effort to arrive at a place in his profession where the public 
will trust his ability, honesty and earnestness to serve his client properly. We 
cannot blame the public then if it wonders why, after the lawyer has gone to 
such lengths in order to succeed, he will allow his profession to be smirched 
by one who has not cared to uphold its traditions or whose moral standing is 
not such as to safely entrust him with its reputation or who by his downright 
crookedness has branded his honorable profession as criminal. 

It has not been long since the Anglo-Saxon lawyer would not ask or seek 
a fee for his services. Instead he had a pocket in the back of his court garment 
where a satisfied client might place a gift. Those idealistic days are gone. 
A materialistic age has made it necessary that lawyers be paid and paid in ac- 
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cordance with the service rendered. With pay has come the idea that services 
being for sale, integrity and honor are for sale. This makes it the more neces- 
sary that the profession jealously guard its personnel, that the highest standard 
be held before the public, that the public be made to know that the profession 
itself stands as a guarantee of the ability, honesty and integrity of its mem- 
bers. Nothing can so quickly clear the clouds of doubts from the public mind 


as such a guarantee, openly made and honestly carried out. 


The strongest ground for indictment of conduct of lawyers and judges 
is failure on their part to clean up their own back yards. They have left the 
work for the public to do and some day the public may do it with a will. 
Bench and bar know that there are members engaged in most unethical if not 
criminal conduct; that there are incompetents both morally and mentally in 
the profession. Yet they do nothing about it or at most brush accusations 
aside with a shrug or a meager investigation. 

Why is it that a Chicago criminologist speaking before a Wichita club 
could tell that old moth eaten story ending, “Yes, there is a criminal lawyer 
in town but we can’t prove it,” and get a laugh from everyone in that group 
of intelligent citizens? Or again why is it that because from one to five per 
cent of bar association members may drink and get drunk at a bar meeting 
that the lawyers as a group are branded as loose in their drinking habits? 
For the same reason that when a small per cent of lawyers forget ethical 
practice and prostitute their profession for gain in improper aid of crime and 
criminals, the whole profession becomes a butt for the jokester and is dis- 
credited. 

If it should be found that one of the District Judges of Kansas had sold 
the high honor of his position either for political preferment, social advance- 
_ ment or Midas gain would that be a reason why all members of the District 
bench of Kansas should be viewed with suspicion? What is still more im- 
probable or impossible, if it should develop that a member of the Supreme 
Court bench had yielded to temptation, would you say that the other six were 
of the same stripe? The Master himself when dealing with humanity picked 
one Judas out of twelve choices. 

If this is good reasoning then we should likewise say, and the general 
public should agree, that if three people out of each one hundred prove to be 
criminals then all people are criminals, and therefore no one can be trusted 
and all people should be kept in criminal institutions. It’s like the fallacy of 
the preacher’s son. Some one says Preacher Jones’ boy got into trouble. Jones’ 
boy is bad. All preachers boys are bad. So the average person thinks in spite 
of statistics positively showing that preachers’ sons rate much above the average 
in conduct. Opinion is that preachers’ boys are bad. 

If the lawyers of the nation want the public to continue to cherish the 
ideas they now have of them, all they need to do is sit idly by, laugh at and 
help publish the jokes themselves, take a dig at a fellow lawyer or a judge 
when talking to a client or in public on all offered occasions. There will be no 
difficulty in getting the public to accept the appraisal which the lawyers them- 
selves place on their profession. In fact the public has largely done so. 
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Consider what happens when a lawyer disregarding the ethical standard 
above stated, speaks harshly, improperly and disdainfully of the character or 
accomplishments of a fellow lawyer. Usually he selects a crowded court room 
in which to spew out his venom. He has found himself losing a lawsuit and 
is attempting to throw prejudice into the minds of the jury or he wants to 
show the audience how great he is, or to entertain them and awe them with 
his intellectual and vituperative accomplishments, It is not enough for us to 
say, “Well, those two lawyers will be seen arm in arm after the trial.” Maybe 
they will, but chances are a barb of untruth has found a sensitive spot and 
apparent friendship only covers an open wound which will sometime cause 
its owner to indulge in the same improprieties by way of revenge. 

What has really taken place? Has the lawyer helped his cause? Probably 
not for jurors are quick to sense injustice and lack of chivalry. The court 
as a place of measured justice has lost standing among‘ those present. Dozens 
will go away believing there must be some truth in what the lawyer said or 
else how would he have dared say such things. Seeds have been sown. The 
fruit will be in their believing that lawyers are crooked, that justice and right 
are not to be obtained in court. 

To offset that, picture another scene. Here we have two lawyers of high 
ethical standard, well prepared both in the law and the evidence of their case. 
They come into court with respect for each other and for the judge, not as 
an individual but as representing a tribunal most nearly approaching a fair 
determination of human and property rights. Beyond question, the American 
court and its brother the English court, have attained that standing and we 
only need to look at what the rest of the world is doing to realize it. There 
are many imperfections of course, and will continue to be, for human agency 
does not create perfection. 

Here are our lawyers in court. They present their cause. Cold polished 
steel of intellect and knowledge meets the same. No words of slander, or 
belittlement for each other. Clear logic in reasoning, terse and trenchant 
analysis of evidence, fair and comprehensive presentation of law to a judge, 
who knows he is not listening to an illy prepared or sloppily offered problem. 
A judge is challenged to his best by the best in those before him. The case is 
over. One side has won. No backbiting, no fault finding, no criticism of the 
court. These men know that if the judge is wrong they can and will appeal. 
They do not try to save themselves by accusing the judge. Even judges do 
not always agree on the law and the evidence. 

Sometimes a client gets the idea that a lawyer should do anything he 
asks, whether the same is ethical or honest, and that results in a case fully 
justify the means. Every expression on ethics of the profession discredits this 
idea and the lawyers’ oath makes it impossible. Then it should be definitely 
established in the public mind that the lawyer uses honest means to help his 
client’s interests; that there is something greater in life and law than win- 
ning; that justice and honor are to be served. This can best be done by frank 
and fair statements made from time to time and by the acts of the lawyer 





366 The Journat 


himself. Every lawyer is helping establish the standard by which the public 
will judge the profession. 

As much as possible, matters should be heard and determined in open 
court where the public may see and know. Hearings in chambers create 
doubt in the public mind. There is no excuse for them except informality 
and ease on the part of those concerned. This may appear a simple thing but 
in instances definite criticism of bench and bar has resulted. 

The modern day does not expect a judge, as soon as he is selected, to 
retire from contact with the world. A certain amount of social interest is 
beneficial to judge and public. The matter to be guarded against is that there 
is no appearance of judicial influence resulting from such social contacts. The 
position of a judge requires, as stated in the code, that the judge keep himself 
clear at all times of any conduct having the slightest appearance of being im- 
proper. While in office he cannot use the power of his office to influence 
lawyers to help him promote his interests in securing some other office or 
retaining himself in power. Thoughtful consideration on the part of the 
profession will always be important in keeping these matters clear in the 
mind of the public. 

Summating the matters as I see them: Lawyers owe a duty to the public; 
the public should know the principles guiding the profession; the relations 
between lawyers and the judiciary should be open and clean; rightful conduct 
on the part of both should be upheld; the profession should keep itself worthy; 
the public should know that lawyers will serve the clients’ interests faithfully 
and well but will not prostitute ideals of the profession; that the ultimate goal 
is justice and that some failures do not change the purposes and intentions; 
that lawyer, judge and public working together, understanding each other, 
and allowing for human frailties, will most nearly reach the desired goal. 
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The Operation of the Kansas Financial Responsibility Law 


By Roser H. Burris, Attorney 
Financial Responsibility Division, Vehicle Department 


To ameliorate the harsh effects of uncompensated automobile accidents 
the Kansas Legislature, in 1939, adopted with but few changes the Uniform 
Financial Responsibility Act (Act IV, Uniform Vehicle Code). Kansas is the 
35th state to adopt this type of legislation. 

In order to obtain a fair appraisal of the Kansas Law (Chapter 86, 1939 
Laws) one must first understand its objectives. The purpose of the Law, it 
is said, is to promote safety on the highways by removing those who have 
clearly demonstrated their dangerous tendencies as drivers. Either because 
of final convictions for certain offenses involving the use of a motor vehicle 
(G.S. 1939 Supplement, Section 8-254) or because of unsatisfied judgments 
arising from automobile accidents, these individuals have presumably indi- 
cated that their presence as drivers on the highways is inimical to public 
safety. They are not allowed to drive again, therefore, until they have fur- 
nished adequate proof of their ability to respond in damages for future acci- 
dents. The effectiveness of the Law is dependent upon the mechanism of 
suspension and revocation of driver’s licenses and certificates of registration. 

Attainment of the objective of the Law is predicated upon the theory 
that safety on the highways may be largely achieved through the process of 
removal of the dangerous or negligent driver. In this process, there are sev- 
eral requisites: 

In the first place, the bad driver must be segregated. In some states this 
is accomplished by an effective scheme of license issuance based upon exam- 
ination of all applicants for licenses. In Kansas the problem of the bad driver 
is attacked partly through accident reporting; mostly by determination of fault 
based upon conviction and followed by the imposition of proper penalties. 

In the second place, the number of accidents must be diminished. The 
fewer bad drivers on the road, the fewer accidents. The Financial Respon- 
sibility Law, together with the system of revocations and suspensions, pre- 
cludes many bad drivers from; driving. The logical conclusion, then, should 
be that the number of accidents has decreased, thereby making the highways 
much safer than before the passage of these laws. Unfortunately, however, 
the accident rate in Kansas seems to bear little or no relation to the number 
of license revocations and suspensions, nor to the number required to file proof 
of financial responsibility." This results partly from the fact that a suspension 
is for a limited time only provided the suspended licensee can furnish proof 
of financial responsibility, or pay previous damage, or both. If a license is 
revoked, the minimum period is one year; at the expiration of this period, 
a new license may be obtained if proof of financial responsibility is shown. 
Approximately 80 per cent of all cases, however, are suspensions, and tem- 


porary. In other words, to the very extent that the Law is effective in secur- 


1. In the year 1939, there were oqgeeutnatey 4,200 accidents, with 388 fatalities. The total number 
of accidents in 1940, after the Financial Responsibility Law had been in effect for 18 months, was 
5,138, with 453 fatalities. 
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ing proof of financial responsibility it fails to remove bad drivers from the 
road and thus fails to decrease accidents. The conclusion is disturbing. To 
quote: “Therefore Financial Responsibility Laws cannot properly be described 
as ‘safety’ measures, in the sense of promoting physical safety, except as any 
measure penalizing bad driving which becomes known to the public can be 
so described. On the contrary they might be regarded as detrimental to the 
public safety by creating the illusion of safety and thereby preventing the 
enactment of more effective laws of controlling the bad driver.” 


Thirdly, the known bad driver must be compelled to insure. The law 
is effective only to the extent that this requirement is met. There are several 
methods for filing proof; the common form, however, is a certificate of in- 
surance. To date, 1,841 persons have become subject to the Financial Respon- 
sibility Law. This is but a small percentage of the total number of drivers 
licensed to drive in the state. From its inception, the Law was never designed 
to affect a large percentage of drivers. The majority of drivers are assumed 
to be careful. 

How effective then is the Law in compelling those bad drivers within its 
scope to,insure? Two hundred and fifty-three (13 per cent) have filed cer- 
tificates of insurance which are in good order at present time. Four hundred 
and thirty have surrendered their license tags and registration receipts; about 
half of this number did so voluntarily, the remainder having been picked up 
by the State Highway Patrol. 

Even where proof is given the risk of lapse or cancellation of insurance 
policies is serious. One hundred and fifteen policies have been cancelled; 
these were all instances in which the companies had previously filed Owner's 
Policy Certificates to represent their assured but subsequently decided not to 
continue to carry them as risks. Scores of policies, written by agents unfamiliar 
with the Law, are cancelled by the companies. The Vehicle Department ac- 
cordingly has to put through a withdrawal of coverage, and begin anew with 
the subject. These difficulties have hampered the operation of the Law as in- 
tended. Some bad drivers have been compelled to insure who would otherwise 
not have done so, usually because their cars were essential to their occupations. 
The fact remains, however, that the number who have procured insurance 
because of this Law is nothing like that hoped for by the proponents of this 


type legislation. 
UNSATISFIED JUDGMENTS 


Where a judgment is rendered, in addition to furnishing evidence of his 
financial responsibility, the person against whom the judgment is rendered 
must pay such judgment up to the limits specified, or wait at least three years 
before securing a new license.’ This dual requirement has precipitated stren- 


2. N. P. Feinsinger, ‘‘The Operation of Financial Responsibility Laws’’ 3 Law and Contemporary 
Problems, 524. 
3. G.S. 1939 Supplement, Section 8-704, provides, in part, as follows: 

(a) The operator’s license, chauffeur’s license, and all of the registration certificates of any 
person shall be forthwith — by the commissioner upon recei from the court in which 
rendered a certificate, in the form prescribed by the commissioner, sho ng that such person failed 
to satisfy within th days any judgment which shall have become final by expiration without ap- 
peal within the time in ch Capeal sighs have been ected or by final affirmance on appeal, 
rendered against him by a court of competent jurisdiction in this state or in any other state, or 
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uous objection on the part of several individuals against whom large judg- 
ments have been rendered. The continued pertinacity of these objections may 
lead to constitutional challenges. 

These objections have arisen mainly because of the prevalent misconcep- 
tion of the “right to drive” as an inviolate guarantee of the Constitution. This 
allegation is ably met in the case of Hendrick v. Maryland, 235 US. 610; 
“Since motor vehicles are instruments of potential danger, their registration 
and licensing of their operators have been required almost from their first 
appearance. The right to operate them in public places is not a natural and 
unrestrained right, but a privilege subject to reasonable regulation, under the 
police power, in the interest of the public safety and welfare.” 

The requirement of payment of past damages as a necessary condition 
to the further exercise of the privilege to drive, it is argued, is neither reason- 
able nor equitable. Opposition to the enforcement of this condition has been 
predicated upon the ground that Section 8-704 (b) violates the equal pro- 
tection clause of the Constitution in that the classification is between the rich 
and poor, and hence not reasonably related to the end in view, the prevention 
of negligent driving. 

A similar argument has been ably answered in the California case of 
Sheehan v. Division of Motor Vehicles, 35 Pac. (2d) 360: 


The power to license carries with it the power to prescribe reason- 
able conditions precedent, and must and does include the power of revoca- 
tion. That the licensee shall not interfere with the equal rights of other 
licensees is certainly a reasonable requirement and condition upon which 
to base the issuance and continuance of such a license. The one at fault 
in an automobile accident has interfered with the right of another in 
his use of the highway. In all cases the degree of such interference may 
be said to be greater where the damage done is not repaired, while in 
many cases, because of the financial condition of the victim, the failure 
to repair the damage done may result in a continuing interference, en- 
tirely depriving the injured party of that use of the highway to which 
he is entitled. To provide that the privilege represented by the license 
will be granted only upon the condition that any damage done through 
the exercise of the privilege will be made good, would not be an un- 
reasonable regulation. A provision making dependent upon a similar 
condition seems equally reasonable. Such a provision is said to lack a 
proper foundation in common experience. In addition, the act in ques- 
tion may have a marked tendency to prevent negligent driving and a 


in any district court of the United States, for damages on account of bodily injury, including death, 
or e to property resulting from the ownership, maintenance, use or operation hereafter of a 
motor vehicle. 

(b) Such operator’s license, chauffeur’s license, and registration certificates shall (except 
as a ded in section 5) remain so suspended and shail not be renewed, nor shall any such license 
be issued to such person nor shall any motor vehicle be thereafter registered in the name of such 
person (including any such person not previously licensed) while any such judgment remains un- 
stayed, unsatisfied and subsisting nor until every such judgment is satisfied or discharged, except 
that a discharge in bankruptcy shall not be deemed a satisfaction of such judgment, and until the 
said person gives proof of his ability to respond in d ges as required in section $8 of this act, 
for future accidents. 
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considerable effect in eliminating drivers who may be a menace to those 
properly using the roads. 

It is argued that the section in question is discriminatory and that it 
favors the rich over the poor. However, the fact that one man may be 
more able to pay than another is merely incidental, as is the fact that in 
some cases the person benefited may be a poor man. Fundamentally, the 
distinction made is not one based upon the ability to pay, but is one based 
upon the proper use of a privilege. Not only is the provision effective 
only when the privilege granted has been abused, with a consequent in- 
terference with the rights of others, but in some cases the failure to pay 
for damage done may constitute a continuing interference with the right 
of another to use the highway. 

The statute in question is uniform and general in its application and 
interferes with no one until he misuses the license previously granted 
and then fails to repair the wrong for which he is responsible. Under 
such circumstances, we think the provisions for the revocation of the li- 
cense of one coming within the provisions of the act is reasonable and 
within the constitutional power of the Legislature. 


In Watson v. State Division of Motor Vehicles, 298 Pac. 481, the court 
reasoned as follows: 


Nor do we think this section favors the rich over the poor, and is 
for that reason discriminatory. The fallacy in this argument lies in the 
failure to distinguish between equality of opportunity and ability to take 
advantage of the opportunity which is offered to all. A law that confers 
equal rights on all citizens of the state, or subjects them to equal burdens, 
is an equal law. So long as the statute does not permit one to exercise 
the privilege while refusing it to another of like qualifications, under like 
conditions and circumstances, it is unobjectionable upon this ground. 

The Financial Responsibility Law of our state seeks to impose a 
penalty not for the failure to pay a judgment, that is merely incidental, 
but rather does it impose a penalty for negligent driving. It, therefore, 
bears a direct relationship to public safety; it is fair and reasonable, not 
arbitrary. 


In the case of In re: Opinion of the Justices, 147 N.E. 680, involving the 
validity of a statute similar to that of Kansas, the court commented as follows: 


The manifest purpose of the act is to protect the public against in- 
juries upon public highways. The power of the commonwealth over 
public ways is very broad. A statute of this nature may have a tendency 
to prevent conduct by a licensee capable of being the basis of such a 
judgment, and thus promote the public safety. It would have a tendency 
to keep off the highway those shown by their conduct to be dangerous to 
other travelers. It may be thought by the Legislature that such a judg- 
ment debtor, who did not do what the law required of him, as declared 
by the judgment, to repair damages already done by him, was not a fit 





Kansas Financia Responsipitiry Law 371 


person to be intrusted again with the responsibility of operating a motor 
vehicle on public ways. From the viewpoint of the common good and 
general welfare (this) statute cannot be pronounced obnoxious to the 
Constitution. 


There is no inequality or discrimination in a constitutional sense 
from the standpoint of the judgment debtor. Those who do not pay 
their debts arising from their fault in the operation of a motor vehicle 
on the public ways may be classified (by the Legislature) as not worthy 
of license to operate again. 


Such statutes have consistently been held constitutional. Although there 
has not been any judicial determination of this issue in Kansas, there appears 
to be little doubt as to the validity of this statute, since its purpose is to assure 
the financial responsibility of motorists as well as to promote safety on the 
public highways. 

So much for the question of legality. How effective is this provision in 
practice in procuring the payment of past damage? Of the 48 reported cases, 
only seven have complied with the Law by payment of the judgments and by 
filing proof of financial responsibility; two have procured insurance but have 
not yet satisfied the judgments. 


Numerous inquiries are received from accident victims, asking what re- 
dress the Vehicle Department will take in their behalf. Although they are 
encouraged to proceed to judgment because the Law benefits them as well 
as future victims, they often are unable or unwilling to take action, particu- 
larly, where the wrong-doing party is insolvent and has no insurance. And the 
test of financial responsibility is usually insurance. The figures of the Com- 
mittee to Study Compensation for Auto Accidents show how small is the 
chance of getting any compensation if the driver-owner is not insured.‘ 


The small number of judgment debtors who have complied with the Law 
may be due to two reasons. Either the fear of loss of driving privileges is not 
a sufficient incentive to payment, or the debtor is financially unable to pay. 
The latter is obviously the more satisfactory reason. Although provision is 
made to mitigate the penalty imposed by a large judgment by allowing in- 
stallment payments,’ few debtors find themselves in a position to make even 
partial satisfaction. 


. Committee’s Re supra note I, at p. 76 et seq. 
: : INJUR ES NOT COMPENSATED BY LIABILITY PARTY (Closed Cases Only) 
Temporary Permanent Fatal 
Insured 14 Per Cent 4 Per Cent 12 Per Cent 
Not Insured 73 Per Cent 79 Per Cent 83 Per Cent 
The infrequency of compensation from liable parties not insured is probably related to the fact 
that people with assets regard insurance as ey protection whereas people without it often 
say blithely, ‘‘What if something does happen? No one can get anything out of me. I haven't got 
anything.’’ 

. G.S. 1939 Supplement, Section 8-705: ‘‘A judgment debtor to whom this act applies may, for the 
sole purpose of giving authority to the commissioner to authorize the judgment debtor to operate a 
motor vehicle thereafter, on due notice to the judgment creditor, apply to the court in which the 
trial judgment was obtained for the privilege of paying such judgment in installments, and the 
court, in its discretion and without prejudice to any other legal remedies which the judgment cred- 
itor may have, may so order, fixing the amounts and times of payment of the installments. While 
the judgment debtor is not in default in payment of such installments, the commissioner, upon his 
giving proof of ability to respond in damages for future accidents, as hereinbefore provided, may, 
n his discretion, restore or refrain from suspending his license and registration certificates; but 
such license and certificates shall be suspended as hereinbefore provided if and when the com- 
o~ eed is satisfied that the judgment debtor has failed to comply with the terms of the court 

er, 
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CONCLUSIONS 


Is the administrative cost of the Financial Responsibility Law com- 
mensurate with the results achieved? It would scarcely seem so if the purpose 
of the act, as hereinbefore set forth, is the goal toward which we have aimed. 
Of course, the law has had only a two-year test. Many administrative defects 
can be remedied in the next few years. 

The true function of the financial Responsibility Law is to require a 
selected group of drivers to show proof of their ability to respond in damages 
for future accidents, or to secure the payment of past damage, or both. It has 
to some extent accomplished this function. It is inaccurate to term it a safety 
measure in the sense of diminishing the number of accidents, for the terms of 
the Law do not apply to a broad enough group of drivers to achieve its avowed 
objective; in practice, it does not reach a large proportion of persons to whom 
it does apply in terms. 

~ The chief fault lies not with the operation of the Law itself but with the 
objective which has been set for it to accomplish. To secure safe highways 
free from dangerous and negligent drivers will require a system of driver- 
regulation much more comprehensive than that which is now in effect. 











An Emblem For The Association 


“| “HE officers and council of the Association have been giving con- 

sideration to the adoption of a distinctive emblem for the ex- 
clusive use of the Association on its stationery, its membership cards, 
its programs, its Journal, etc. The emblem printed above will be 
brought before the Association for adoption at its meeting in Topeka 
on May 23, 1941. This emblem was designed by William M. Mills, a 
member of the firm of Casey and Mills, Columbian Building, Topeka, 
Kansas. Mr. Mills took art at Stanford University in conjunction with 
his pre-law work, attended Michigan University Law School and 
graduated from Washburn Law School. He was admitted to the 
Kansas Bar in June of last year. 
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The Stroud Case 


By Ricwarp J. Hopxins 
United States District Judge 
(Before the Fortnightly Club, Topeka, April 15, 1941) 


Perhaps no more interesting murder case was ever tried than that of 
Robert F. Stroud in the Federal Court of Kansas. The crime was one of the 
most atrocious recorded in our annals. Three trials were had. One jury re- 
turned a verdict carrying punishment of life imprisonment; two assessed the 
death penalty. At each trial the prosecution was in charge of Hon. Fred 
Robertson, then United States District Attorney, and a distinguished Kansas 
lawyer, now senior member of one of the leading firms with headquarters 
in Kansas City, Kansas. 

The State of Kansas constitutes one federal judicial district. Senator 
Robertson served as United States Attorney for Kansas for eight years by ap- 
pointment of President Woodrow Wilson. Before his appointment as District 
Attorney he had also served with distinction as state senator. The writer of 
this sketch has prevailed upon him to relate the history of Stroud and the 
trials according to his best recollection. 

It appears that when Senator Robertson assumed charge of this Stroud 
case he found himself at his wit’s end. His most important witnesses were 
all convicts in the Leavenworth Federal prison. Under the laws of the United 
States as they were at that time, no prison convict had any civil rights and 
could not testify in a court of justice. Several of these convicts who were im- 
portant and necessary witnesses to prove the government’s case against Stroud 
had served several terms in addition to the one they were serving in Leaven- 
worth Penitentiary. John Burton was serving his fifth term. He was the 
Government’s chief witness. 

Robert F. Stroud until he was seventeen years of age lived in Seattle, 
Washington, the then home of his mother. His mother and father had sep- 
arated years before. The stories of the father and mother concerning their 
separation as well as concerning their son Robert are much in conflict and for 
that reason are not of great value in recording an accurate history of this case. 
The evidence showed that this boy was already on a bad career in Seattle when 
only 13 years of age. By the time he was 17, he was prosecuted at Seattle 
for stealing and bore the brand of a thief. Conditions became so difficult for 
him in Seattle that toward the end of his seventeenth year he left and went to 
Juneau, Alaska. Although this boy had a brilliant mind, was a six-footer 
in size with an attractive personality, he at seventeen had acquired practically 
no education. He was apparently more interested in larceny than in litera- 
ture. If his fine intellect had been ordered and directed along the right lines 
it could well have taken him to great heights in civil life instead of to a po- 
sition of prominence in the criminal world. 


He admitted on the trial that he left Seattle to start life anew and to get 
away from the conditions he had created for himself in Seattle. In Juneau 
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he opened a little cafe or “eat shop,” and for a short time endeavored to eke 
out an honest living. This soon became monotonous. Food prices in Juneau 
were high. On account of winter weather and transportation difficulties at 
Juneau much food was kept there in storehouses as emergency supplies, 
Robert Stroud soon saw the opportunity and began stealing from one of these 
warehouses—stealing food to put on the table and sell to his customers in his 
eating place. He was soon caught. He was given go days in jail instead of 
a prison sentence, doubtless due to his persuasive powers, his plausible ex- 
planations and his superior intellect. 


In the meantime he had become enamoured of a common prostitute, 
one Kitty O’Brien. Kitty was enamoured of another man by the name of 
Damer. Robert learned this and one night Damer was found dead with a 
bullet hole in his head. Robert was arrested and charged with murder. He 
was in jail for a while, When he got in contact with the government rep- 
resentatives, his mental superiority and persuasiveness again stood him in 
good play and he got off with a plea of guilty and twelve years in Federal 
prison. He was taken to the Federal prison on McNeil’s Island, near Seattle. 
When he received this sentence he was nineteen years of age. He was at Mc- 
Neil’s Island for a short time only when he became involved in other trouble. 
He and another prisoner there, thinking to pick up some quick and easy 
money, joined in bringing morphine and other narcotics into the prison. The 
two disagreed on the division of the spoils and Stroud, who had upon his 
person, in violation of the prison rules, a small pen knife, pulled out the knife 
and proceeded to “carve up” the other man. He plead guilty to assault and 
also plead the best excuses he could think of for getting himself into this 
predicament. He suddenly realized that he had lost something, over four 
years of good time on his Juneau sentence and that now he would have to 
serve the full 12 years which had been given him there. In addition to the 
four years loss of good time he was given an assault sentence of six months to 
serve when he should have finished his 12-year prison sentence. Then on 
account of incorrigibility and his chronic disrespect for the discipline of the 
prison on McNeil’s Island he was transferred, about 1912, to the United States 
Penitentiary at Leavenworth, Kansas, where there was a better opportunity to 
enforce discipline upon him and to take care of him if he did not respect the 
prison rules. 


At Leavenworth prison there was an officer named Andrew F. Turner, 
who although comparatively young in years, had had a wide experience in 
prison service. He was kindly, and a man who knew how to enforce the 
discipline of the prison with the minimum of friction. He was one of the 
most popular residents of the City of Leavenworth. It was more than prob- 
able that if he had so desired he could have been elected to any office within 
the gift of the voters of that city. He was regarded in prison circles and 
particularly in the Leavenworth prison as one of the most competent and ef- 
ficient men in the prison service of the government. Naturally the prison 
has rules of discipline and conduct for its inmates. These must be enforced 
with consistency and complete impartiality. Substantial infractions of them 
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must be punished. Stroud had fallen into the error of believing or at least 
claiming that every man ought to be allowed to make his own rules of dis- 
cipline and carve out his own way of life, regardless of what effect it had on 
others. 


When he was put in the Leavenworth prison he saw the unfinished state 
of the institution. Construction of a very large portion of the prison, now 
(in 1940) completed, had not then even been begun. He saw that the prison 
lacked, as he later said, at least 20 years of being finished. Stroud is a su- 
preme egotist. He said that he had read a book concerning the life of a young 
engineer who had accomplished great undertakings in the Orient, particu- 
larly in China. He made up his mind he could do likewise. He said this 
book was one dealing with the life of Herbert Hoover, who later became 
President of the United States. He told Senator Robertson and many others 
that the reading of this book inspired him to believe that he, himself, might 
become such an engineer and as such he might be able to ingratiate himself 
into the good graces of the prison officials and government authorities and 
by them be engaged in completing the great structural task of finishing the 
prison. He knew that to do so he would have to have an education in higher 
mathematics, structural engineering and in strength of materials. He set 
about to get it and during the first four years he was in the Leavenworth prison 
he pursued such courses by correspondence with the Kansas State College at 
Manhattan, Kansas. 


That institution had special high-grade courses of that kind at that time 
which it was giving as a college extension feature to those who were capable of 
assimilating it. 

When Stroud came to Leavenworth it is said he did not even know the 
multiplication tables but by the end of four years he had mastered these courses 
in mathematics, structural engineering and strength of materials and received 
certificates of graduation with unusual honors. During that period he was 
the recipient of visits from scientific men of universities who came to see 
what manner of man it was in that prison who, without leaving his prison 
cell, could master mathematics from simple arithmetic through algebra, ge- 
ometry, trigonometry, and into calculus. Even during that time he was also 
writing music, having learned to play the violin and made a general study 
of music. He is said to be an admirer of the music of General Charles G. 
Dawes. 


While he was acquiring these attainments he was making himself ob- 
noxious upon the prison grounds, was showing his dislike, disdain and dis- 
regard for prison rules and discipline. This brought him into conflict with 
different prison officers who were on guard there. It was their duty to see 
that the prison rules were observed. Under these rules all infractions are 
reported to the warden’s office by these prison officers and guards. Stroud 
had had so much trouble with these various guards that finally the warden 
concluded to detail Andrew Turner, his best man, to places where conflict 
with Stroud might occur, but apparently he got along no better with Stroud 
than any of the others for Andrew Turner was forced to make reports to the 
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warden’s office of misconduct of Stroud. Stroud knew this. Turner con- 
tinued his supervision of Stroud. That supervision had to be rigid and un- 
bending. Stroud did not like it. He began to hate Turner. 

By that time, after Stroud had been in the Leavenworth prison about two 
and a half years, a very unusual and in some ways remarkable person was 
brought to the prison as an inmate to serve fifteen years—John Burton, previ- 
ously mentioned. He was a man of gracious demeanor, the essence of po- 
liteness, with the personality of a statesman, a lawyer, or a great physician or 
preacher. He, like Stroud, through the benignity of mother nature, had a 
wonderful mind. No one knew when he arrived there that he was a gradu- 
ate of Heidelberg University in Germany, nor did they know that he had a 
degree of doctor of medicine, nor did they know that he had served four 
previous terms in various prisons, two of which were in Sing Sing, New York. 
Like a magnet these two men attracted each other, Stroud with his great 
mind, sullen and resentful disposition, and this man known to the prison as 
John Burton, the very essence of politeness, cordiality and culture. Burton 
became interested in Stroud, probably because Stroud was a man of unusual 
intellect. He learned of the scholastic attainments of Stroud while in prison, 
and that when Stroud came there he did not have even the education of a 
small child. Burton could not help but have great admiration for Stroud’s 
accomplishments under such difficulties. 


It is one of the customs in the prison that all prisoners in good standing 
eat together in a large dining room, sometimes in relays, depending upon 
the number of convicts in the institution. At their Sunday noon meal they 
are required to wear their Sunday suits. They have only one suit for wear 
upon that day, made of blue material, neatly tailored, buttoned down in front, 
and lined. Stroud’s hatred for Turner grew to such an extent that he made it 
known to Burton, and on one occasion, shortly before the murder, Burton 
was near Stroud when Turner took his number, which meant that he was to 
be reported for an infraction of the rules. This made Stroud very angry and 
caused him to turn to Burton and say: “If that fellow reports me to the 
warden’s office I'll fix him.” Little did Mr. Burton know that at that very 
moment Stroud had already begun the making of a double-edged dagger, 
nor did he know that Stroud had made a leather sheath, which he had sewed 
into the lining of his Sunday coat, in such a manner that he could insert the 
dagger therein in a way convenient to be drawn therefrom quickly. Stroud 
was left-handed and so the sheath for the dagger was placed inside the lining 
of the coat on the left side. 

This had taken considerable time. Stroud had to steal all these things, 
in violation of the rules, and also he had to keep them concealed. Under 
prison discipline every cell is searched every day for things of this character. 
Yet it developed later that Stroud had made four or more such daggers, at 
least two of which had been used by other prisoners in the killing of their 
associates. 

This dagger, which he was to carry in his Sunday coat, was a fine piece 
of workmanship. Its handle was made of leather with a guard, so that in 
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using the dagger there would be no danger of Stroud’s hand slipping down 
onto the blade. He had succeeded in keeping all this to himself and had not 
even intimated to his intimate friend, John Burton, his intentions, except as 
it might have been reflected in his statement to Burton when he told him that 
if Officer Turner reported him “he would fix him” for it. 


It appears that Turner did report Stroud, and on account thereof, Stroud 
was punished by being denied the opportunity to see his young brother, who 
had called at the prison a day or two afterwards to visit him. 


At the Sunday noon meal Burton and Stroud sat near each other. In 
that dining room at that time prisoners were served at long tables with aisles 
running between the tables. Six men were seated on each side of these tables. 
The officers of the day, who were there to guard the conduct of the prisoners 
and to give heed to their requests, should they have any, were always busy 
going up and down these aisles in the discharge of their duties. Mr. Turner 
had the aisle passing the end of one of these tables where sat Stroud and Bur- 
ton. Here they sat at the noon meal on Sunday, the 26th day of March, 1916. 
During the progress of the meal Stroud gave a signal by the holding up of 
his hand and the use of a certain number of his fingers, which meant to Mr. 
Turner that he, Stroud, desired to retire to the toilet room. Mr. Turner saw 
the signal and granted the request. Stroud got up from his seat, walked past 
Burton and others, out to where Turner was and when he got directly in 
front of Mr. Turner he drew his dagger from under his coat and with the 
words: “By God, you will never report another man!” rammed the dagger 
into Turner’s heart. Turner fell over on one of the tables, the blood gushing 
from his breast. A wave of anger instantly swept over the 1200 convicts that 
were eating dinner in that room, and undoubtedly if there had not been of- 
ficers there to control the situation the resentment of those convicts would 
have resulted in their tearing Stroud limb from limb. 

There was scarcely a man in all that 1200 who did not have the kindest 
of regard for Andrew Turner and they were shocked beyond belief and ex- 
pression to see him thus ruthlessly murdered. The captain of the guard hur- 
ried to the scene and took Stroud in charge. Stroud still had the dagger in 
his left hand and said to the captain of the guard: “You stand back!” The 
captain instantly saw that if he did not do something his own life was in 
danger, so he grabbed Stroud by the left sleeve of his coat and as he did so 
Stroud threw the dagger under the dining table nearest him. The captain 
retrieved the dagger and took it to his office. He turned Stroud over to other 
officers and kept the dagger, which was introduced upon the trial. 

Other prisoners, including John Burton, carried Andrew Turner out to the 
hospital. It was then, for the first time, it became known in the prison that 
Burton was a physician. He did some things in the hope of helping Mr. 
Turner which caused others to ask him where he learned that, and he said: 
“Well, I guess you gentlemen don’t know that I am a doctor of medicine, 
and a graduate of a great medical university.” 

A grand jury promptly indicted Stroud, charging him with willful and 
premeditated murder for which the extreme penalty was hanging. The case 
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was soon set for trial in the Federal court building at Leavenworth. Mr. 
Robertson subpoenaed his convicts to testify. The defendant was represented 
by Hon. L. C. Boyle, former attorney general of the state of Kansas, and one 
of the ablest of lawyers. He also had on his defense, Isaac B. Kimbrell, who 
for several terms had been prosecuting attorney in Jackson County, Missouri, 
and in addition to that, Mr. Kimbrell’s partner, Martin J. O’Donnell, himself 
a prominent Kansas City, Missouri, lawyer. 

Did Stroud have money with which to hire these men? He did. For 
several years before he committed this murder—at least for six or seven years 
—he had been reading’ and studying theosophy and the reincarnation of the 
human soul which is taught by that society. They had a world-wide organi- 
zation headed by the famous Annie Besant, of London, England, and Benares, 
India, the total membership of which, at that time, was said to be between 
thirty and forty thousand. She died in 1933 at the age of 87, but not until 
after she had virtually repudiated Theosophy for the Order of the Star which 
she and her protege, J. Krishnamurti, undertook, without success, to impose 
upon the American people in 1926-1927 when they visited this country. Its 
adherents are violently opposed to capital punishment under any circumstances. 
Stroud embraced the opportunity. In the meantime his mother had come on 
from Juneau and she proceeded to get in touch with the leaders of the The- 
osophical Society. This resulted in considerable amounts of money being 
contributed by enthusiastic theosophists. At the first trial theosophists came 
from as far away as the Pacific Coast to give their encouragement and sup- 
port to Stroud. Among them was a wealthy woman from Orange, Califor- 
nia, whose chief delight was in interviewing the district attorney when she 
had an opportunity and upbraiding him for trying to cut off the life or restrain 
the liberty of “this fine, young man,” Robert Stroud. Among the people 
whom it is said Robert Stroud had requested money from was the great 
movie actor, Douglas Fairbanks. Stroud wrote his father, who was then in 
southern California, to see Douglas Fairbanks and obtain from him the sum 
of $1,000.00. It was said later, though not verified by Mr. Robertson, that 
Fairbanks did send the thousand dollars. At any rate Stroud had plenty of 
money. 

With this atmosphere surrounding the case, court convened at Leaven- 
worth for the trial in May, 1916, the Honorable John C. Pollock, the Kansas 
Federal Judge, presiding. A jury was impaneled and sworn, the government, 
by Mr. Robertson, made a statement of its case to the jury, as is the custom in 
such matters, and then called to the witness stand John Burton. The lawyers 
for the defense could not restrain their glee. Their every action and demeanor 
showed it. They had concluded that the district attorney was “asleep at the 
switch” and that he did not know the convicts could not testify. Mr. Robert- 
son conducted the case himself. With John Burton on the witness stand, he 
began questioning him. He asked Burton his name, had him testify that he 
was an inmate of the United States prison of Leavenworth, Kansas, and then 
asked him if he was acquainted with the defendant, Robert F. Stroud. The 
former attorney general, Mr. Boyle, was on his feet with his objection. The 
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court room was crowded with people, including a considerable sprinkling of 
theosophists. It was a tense moment. Evidently the crowd had learned that 
the district attorney was to have difficulty in proving his case. General Boyle 
with due solemnity and impressiveness entered his objection on the ground 
that the witness could not testify as he had already admitted he was an in- 
mate of a prison. Judge Pollock turned to Mr. Robertson with the statement: 
“Mr. District Attorney, what do you have to say concerning that objection?” 
the judge evidently fearing that Mr. Robertson had overlooked the crucial 
thing. The drop of a pin could have been heard most anywhere in that court 
room. Without answering Judge Pollock, Mr. Robertson reached into his 
pocket and took out a paper which he handed to the witness, Burton. 

Burton unfolded the paper and began reading it. Tears began to stream 
down his face and he was soon sobbing in an audible manner. He realized 
his fifteen years would not be served. His government had forgiven him. He 
was a free man. Judge Pollock asked Mr. Robertson if he might see the paper, 
whereupon it was handed ta the judge. The judge read it through silently, 
with a deliberation that was extremely impressive and amid a silence in that 
court room that had rarely been equalled. The judge in a grave and solemn 
manner turned to General Boyle and said: “General, your objection is over- 
ruled.” The judge handed the paper back to Burton and said: “Mr. Witness, 
you have been pardoned by the President of the United States.” Louie Doyle 
turned to Mr. Robertson, with whom he was well acquainted, and said: “You 
son-of-a-gun, how many more of those have you got?” and the answer from 
Mr. Robertson was: “I think all we will need, General.” 

In the next question Mr. Robertson asked the witness if John Burton was 
his real name, and he said it was not; that his real name was H. S. Britton; 
that he had been graduated by that name from Heidelberg University in 
Germany and had his diploma as a doctor of medicine from that institution 
in that name. He then detailed that he had previously served four different 
terms in prison, two of which were spent at Sing Sing, New York. 

The case was tried. All the convicts that Mr. Robertson needed, testified. 
Stroud’s lawyers made the defense of insanity and brought alienists to testify 
in support of that defense. They made the mistake of putting Stroud on the 
witness stand as a witness in his own defense, for the cross examination showed 
him not only not to be insane, but to be the possessor of a most wonderful in- 
tellect. Besides that, a representative from the college which had graduated 
Stroud in higher mathematics as a structural engineer and an expert in strength 
of building materials came and testified of Stroud’s remarkable accomplish- 
ments as the student of his college. In addition to that the government pro- 
duced many letters which Stroud had written to others, but which letters had 
been detained by prison officials and turned over to the district attorney. One 
of these letters was written to his mother the day before he killed Mr. Turner, 
and many were written afterwards to his mother and to former associates of his 
in prison. The defense of insanity fell flat and was not made use of in the 
two subsequent trials. Neither did Robert Stroud testify again in those trials. 


Stroud was convicted and sentenced to be hanged. His lawyers took’ an 
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appeal. Immediately after the case was finished Dr. Britton went to Mr. Rob- 
ertson’s office for consultation concerning his future. The district attorney 
realized that inasmuch as the death penalty was involved, the case might pos- 
sibly be reversed, and therefore, he made plans to keep in touch with his 
convict witnesses, all of whom were now free from prison. It turned out that 
Dr. Britton had a friend in Illinois engaged in the business of making trucks 
which were needed in the World War then in progress in Europe. An agree- 
ment was made between the doctor and Mr. Robertson that he, Britton, might 
go to work for his friend in Illinois and that he would keep the district at- 
torney constantly advised of his whereabouts, and should he be needed as a 
witness on a subsequent trial he would return immediately, no matter where 
he was. The doctor went to his friend in Illinois and was immediately sent 
to London, England, to sell trucks to the English and French governments. 
He proved an instant success, and not only made much money for his friend, 


but for himself as well. 


Upon the ordering of a new trial of the case Mr. Robertson cabled the 
doctor in London. He immediately responded by another cable that he would 
take the first ship to America and as quickly as the means of transportation 
would admit of it he was back in the office of the district attorney which was 
then located in Kansas City, Kansas. 


The case was again tried, Stroud was again convicted of first degree mur- 
der and the case appealed and again reversed. The second trial was con- 
ducted by Judge J. W. Woodrough, of Omaha, Nebraska, who, at the writing 
of this article, is one of the Judges of the United States Circuit Court of Ap- 
peals for the Eighth Circuit. 

Dr. Britton was again in Europe, and upon receipt of a cable, immediately 
returned to this country. By that time he had become a vice-president in his 
friend’s truck manufacturing company and had made for himself something 
like $30,000.00 His clothes and appearance was one of sartorial perfection. 


The third trial was had. The presiding judge upon that occasion was 
Hon. Robert E. Lewis, of Denver, Colorado, later a judge of the United States 
Circuit Court of Appeals for the Eighth Circuit, and still later the presiding 
judge of the United States Circuit Court of Appeals for the afterwards created 
Tenth Circuit. This case likewise resulted in conviction and Stroud was again 
sentenced to be hanged. His case was appealed direct to the Supreme Court 
of the United States and was ultimately decided, in favor of the government. 
The date of execution of Stroud was set. That date was Friday, April 23, 1920. 
In the meantime he had powerful influences at work upon President Wood- 
row Wilson. A scaffold was built and the rope, with which to hang him, 
had been bought and tested. A few hours before the execution was to take 
place the warden of the penitentiary was notified that the President had com- 
muted the sentence to one of life imprisonment and thus the real object of 
the prosecution, which was that of justifying society and improving the mor- 
ale of the prison, was defeated. Since then, murders in that prison have been 
much more frequent than they were before. 

One of the duties of the district attorney, after a prosecution of that kind 
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becomes final, is to prepare for the Attorney General what is commonly 
known as a parol report. In essence it is a complete history as far as the dis- 
trict attorney can obtain it of the defendant and his life and character. In 
order to make such report as full as possible, Mr. Robertson sought an inter- 
view with Robert Stroud shortly after the commutation became effective. This 
interview was held in the office of the deputy warden in the isolation ward 
where Stroud was, and is, incarcerated. He was sullen, disagreeable and hard 
to get anything out of. This is the last time the district attorney saw Stroud. 
As Mr. Robertson arose to leave the deputy warden’s office and to leave Stroud 
to spend the rest of his life in solitary confinement Stroud’s parting remark to 
Mr. Robertson was: “If I ever get out of here there will soon be a funeral in 
the Robertson family.” 

After Stroud became aware that he was to serve the balance of his life in 
the isolation ward of the Leavenworth prison, where he has been every day 
since the 26th of March, 1916, he entered upon the business of raising canary 
birds. He was permitted to do this by the prison authorities and the attorney 
general of the United States. It is said he has become an expert on that sub- 
ject and has written numerous articles appearing in publications having a wide 
circulation in this country, and often written by some of the best reporters in 
the business. 

After the third trial Dr. Britton did not return to Europe, but joined his 
friend and his wife at Chicago. A couple of years or so later Mr. Robertson 
received a letter through the mail one day in a plain envelop from a jail in 
Chicago, and upon opening it discovered it was from Dr. Britton, who was 
breaking the news to Mr. Robertson that his uncontrollable inclination to steal 
had led him into trouble again and he was on his way to the state penitentiary 
at Joliet, Illinois, for his sixth term in prison. 
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Secretary’s . Message 


The 1941 legislature passed Senate Bill 256 relating to the probate code 
and since it is effective from and after its publication in the official state 
paper the same is printed herein for ready reference. 

Amendments to the Corporation Code were also enacted, which relate 
to the withdrawal of foreign corporations (S.B. 115), service of process 
(S.B. 116), and corporate conveyances (S.B. 133). A number of other minor 
amendments relative to the code generally are found in S.B. 171. These bills 
become effective upon their publication in the Statute Book. 


Rosert M. Crark, Secretary-Treasurer. 


SENATE BILL NO. 256 
(Published in Official State Paper, Wednesday, April 16, 1941) 

An Acr relating to the probate code, amending sections 59-403, 59-801, 59-802, 59-1301, 
59-1302, 59-1405, 59-1406, 59-1501, 59-1504, 59-2006, 59-2210, 59-2214, 59-2222, 59-2237, 
59-2250, 59-2251, 59-2261, and 59-2404 of the General Statutes Supplement of 1939, 
and repealing said original section. 


Be it enacted by the Legislature of the State of Kansas: 


Section 1. Section 59-403 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-403. Allowances to spouse and minor children. 
When a resident of the state dies, testate or intestate, the surviving spouse shall be allowed, 
for the benefit of such spouse and the decedent’s minor children during the period of 
their minority, from the personal property of which the decedent was possessed or to 
which he was entitled at the time of death, the following: (1) The wearing apparel, 
family library, pictures, musical instruments, furniture and household goods, utensils and 
implements used in the home, one automobile, and provisions and fuel on hand neces- 
sary for the support of the spouse and minor children for one year. (2) The sum of 
seven hundred fifty dollars, or other personal property at its appraised value in full or 
part payment thereof. The property shall not be liable for the payment of any of dece- 
dent’s debts or other demands against his estate, except liens thereon existing at the 
time of his death. If there are no minor children, the property shall belong to the 
spouse; if there are minor children and no spouse, it shall belong to the minor children. 
The selection shall be made by the spouse, if living, otherwise by the guardian of the 
minor children. In case any of the decedent’s minor children are not living with the 
surviving spouse, the court may make such division as it deems equitable. 


Src. 2. Section 59-801 of the General Statutes Supplement of 1939 is hereby amended 
to read as follows: Sec. 59-801. Wéills proved elsewhere. Authenticated copies of wills, 
proved outside of this state according to the laws in force in the place where proved, 
relative to any property in this state, may be admitted to probate and record in the 
probate court of any county in this state where any part of such property may be situ- 
ated; and such authenticated copies so admitted and recorded shall have the same validity 
as wills proved in this state in conformity with the laws thereof. Upon such admission 
to probate the court shall determine whether administration in this state is necessary. 

Sec. 3. Section 59-802 of the General Statutes Supplement of 1939 is hereby amended 
to read as follows: Sec. 59-802. Administration. The estate of nonresident decedents, 
if administration thereof in this state is necessary, shall be administered in the same 
manner as the estate of a resident decedent. Upon the payment of the expenses of ad- 
ministration, of the debts and other items here proved and of the inheritance taxes, the 
residue of the personal property, or of the proceeds from the sale of real estate, shall be 
transmitted to the domiciliary executor or administrator, to be disposed of by him; or 
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the court may direct it to be distributed according to the terms of the will applicable 
thereto, or if the terms of the will are not applicable thereto, or if there is no will, it 
shall be distributed according to the law of the decedent’s residence if personal, and ac- 
cording to the laws of Kansas, if real estate. The real estate not sold in the course of 
administration shall be assigned according to the terms of the will applicable thereto, or 
if the terms of the will are not applicable thereto, or if there is no will, it shall pass 
according to the laws of this state. 


Sec. 4. Section 59-1301 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-1301. Classification of demands. If the applicable 
assets of an estate are insufficient to pay in full all demands allowed against it, payment 
shall be made in the following classified order: First class, the expenses of an appro- 
priate funeral in such amount as was reasonably necessary, having due regard to the 
assets of the estate available for the payment of demands, and to the rights of other 
creditors. Any part of the funeral expenses allowed as a demand against the estate in 
excess of the sum ascertained as above shall be paid as other demands of the fourth 
class. Second class, the appropriate and necessary costs and expenses of administration 
and the reasonable sums for the appropriate and necessary expenses of the last sick- 
ness of decedent, including wages of servants. Third class, judgments rendered against 
decedent in his lifetime, all judgments or liens upon the property of the decedent shall 
be paid in the order of their priority. Fourth class, all other demands duly proved, in- 
cluding the cost of any appropriate tombstone or marker or the lettering thereon, in such 
amount as may be reasonably necessary, but whether there shall be an allowance, and 
if so the amount thereof, shall be determined by the court before any obligation therefor 
is incurred: Provided, That debts having preference by the laws of the United States 
and demands having preference by the laws of this state shall be paid according to such 
preference. No preference shall be given in the payment of any demand over any 
other demand of the same class, nor shall a demand due and payable be entitled to 
preference over demands not due. 


Sec. 5. Section 59-1302 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-1302. When payment to be made. If any executor 
or administrator shall not, within nine months after having given notice of his appoint- 
ment, have notice of demands against the estate of the decedent which will authorize 
him to represent it insolvent, he may, after the expiration of said nine months, proceed 
to pay the debts and other items due from the estate, according to their classification; 
but, prior to the expiration of said period of nine months, he shall pay said debts and 
other items if ordered to do so by the court, and the court may require bond or security 
to be given by the creditor to refund such part of such payment as may be necessary to 
make payment in accordance with this section after the expiration of said period of nine 
months. 


Sec. 6. Section 59-1405 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-1405. Order in which assets to be appropriated. 
The property of a decedent, except as provided in sections 19 and 21, shall be liable for 
the payment of his debts and other lawful demands against his estate. When a will 
designates the property to be appropriated for the payment of debts or other items, it 
shall be applied to such purpose. Unless the will provides otherwise for the payment 
thereof, the property of the testator, subject to the payment of debts and other items, 
shall be applied to that purpose in the following order: (1) Personal property not dis- 
posed of by will; (2) real estate not disposed of by will; (3) personal property be- 
queathed to the residuary legatee; (4) real estate devised to the residuary devisee; (5) 
property not specifically bequeathed or devised; (6) property specifically bequeathed 
or devised. Demonstrative legacies shall be classed as specific legacies to the extent of 
the payment thereof from the fund or property out of which payment is to be made, 
and as general legacies upon failure or insufficiency of the fund or property out of 
which payment was to be made to the extent of such insufficiency. The property of 
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each class shall be exhausted before resorting to that of the next class; and all of one 
class shall contribute ratably if all the property of that class is not required for the pay. 
ment of such debts or other items. 

Src. 7. Section 59-1406 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-1406. Specifically bequeathed property. Property 
specifically bequeathed may be delivered to the legatee entitled thereto upon his giving 
security for the re-delivery thereof, or its appraised value, if ordered by the court so to 
do, to the executor or administrator; otherwise it shall remain in the custody of the 
executor or administrator, to be delivered or sold as may be required by law. 

Sec. 8. Section 59-2210 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2210. Form of notice. Notice of any hearing, if 
such is required, shall be in substantially the following form: 


State of Kansas, County, ss. In the probate court of said 
county and state. In the matter of the estate of (name of decedent or person under 
disability, with a specific designation which it is). Notice of Hearing. The state 
of Kansas to all persons concerned: 

You are hereby notified that a petition has been filed in said court by (name 
of petitioner and capacity in which he appears), praying for (state nature of peti- 
tion and the nature of the judgment, order or other relief sought), and you are 
hereby required to file your written defenses thereto on or before the __. day 
of , 19, at ________ o'clock ___.m. of said day, in said 
court, in the city of , at which time and place said cause will 
be heard. Should you fail therein, judgment and decree will be entered in due 
course upon said petition. , petitioner. 


Sec. 9. Section 59-2214 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2214. Taxation of costs and security therefor. In 
all probate proceedings relating to the estate of a decedent or ward, the court shall tax 
the costs thereof against the estate unless otherwise provided by his act, or unless it ap- 
pears that it would be unjust and inequitable to do so, in which event the court shall 
tax such costs or any part thereof against such party as it appears to the court is just 
and equitable in the premises. In case of any contested demand or matters the pro 
bate court may, in its discretion, require the claimant to give security for costs, or in 
lieu thereof file a poverty affidavit as provided in the code of civil procedure. 

Sec. 10. Section 59-2237 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2237. Exhibition of demands and hearing thereon. 
Any person may exhibit his demands against the estate of a decedent by filing his peti- 
tion for its allowance in the proper probate court. The petition shall contain a state- 
ment of all offsets to which the estate is entitled. The court shall from time to time as 
it deems advisable, and must at the request of the executor or administrator, or at the 
request of any creditor having exhibited his demand, fix the time and place for the 
hearing of such demands, notice of which shall be given by the executor or administrator 
in such manner and to such persons as the court shall direct. Any demand not exceed- 
ing fifty dollars, duly itemized and verified, may be allowed, if approved in writing by the 
executor or administrator, without compliance with any of the provisions of this act re- 
lating to petition, notice of hearing, or otherwise. The verification of any demand may 
be deemed prima facie evidence of its validity unless a written defense thereto is filed. 
Upon the adjudication of any demand, the court shall enter its judgment allowing or 
disallowing it. Such judgment shall show the date of adjudication, the amount al- 
lowed, the amount disallowed, and classification if allowed. Judgments relating to con- 
tingent demands shall state the nature of the contingency. 

Sec. 11. Section 59-2250 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2250. Proceedings to determine descent. When- 
ever any person has been dead for more than one year and has left property, or any in- 
terest therein, and no will has been admitted to probate nor administration had in this 
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state, or in which administration has been had without a determination of the descent of 
such property, any person interested in the estate, or claiming an interest in such prop- 
erty, may petition the probate court of the county of the decedent’s residence, or of any 
county wherein real estate of the decedent is situated, to determine its descent: Provided, 
Nothing in this act shall be construed to divest district courts of power to determine 
descent in any proper proceeding. 

Sec. 12. Section 59-2251 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2251. Decree of descent. Upon the filing of such 
petition, the court shall fix the time and place for the hearing thereof, notice of which 
shall be given pursuant to section 185. Upon proof of the petition, the court shall allow 
the same and enter its decree assigning the property to the persons entitled thereto at 
the time of the decedent’s death pursuant to the law of intestate succession then in force. 
No decree shall be entered until after the determination and payment of inheritance taxes. 


Sec. 13. Section 59-2261 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2261. Trial by jury. Trial by jury, if a demand 
therefor is made by an interested party or on his behalf prior to the hearing, shall be had 
in a proceeding for the commitment of an insane person and the appointment of a 
guardian thereof, or for the appointment of a guardian of an incompetent person. The 
jury shall consist of six persons, one of whom shall be a duly licensed doctor of medicine 
to be selected by the court. The other members of the jury shall be selected as follows: 
The court shall write in a panel the names of fifteen persons, citizens of the county, 
from which the person charged, or his attorney, must strike one name; the complainant, 
or his attorney, one; and so on alternately until each shall have stricken five names, and 
the remaining five, together with the doctor of medicine selected by the court, shall 
constitute the jury to try the cause; and if either party neglect or refuse to aid in strik- 
ing the jury, the court shall strike the same in behalf of such party. In the event of the 
disqualification for cause of any juror so selected the court shall summon sufficient 
talesmen to complete the panel. The trial shall proceed and a verdict returned in ac- 
cordance with the rules prescribed by the code of civil procedure. 

Sec 14. Section 59-2404 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2404. Such appeal may be taken by any person 
aggrieved within thirty days after the making of such order, judgment, decree, or de- 
cision: Provided, That an appeal may be taken within nine months from an order ad- 
mitting, or refusing to admit, a will to probate. 

Sec 15. Section 59-2222 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2222. When a petition for the probate of a will or 
for administration is filed, the court shall fix the time and place for the hearing there- 
of, notice of which shall be given pursuant to section 185 unless the court shall make 
an order to the contrary. If notice is by order of the court not required to be given 
pursuant to section 185, the court shall order notice thereof to be given, such notice, 
unless waived, shall be given in such manner as the court shall direct. When the state 
is a proper party the notice shall be served upon the attorney general and the county 
attorney of the county. 

Sec. 16. Section 59-1504 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-1504. Whenever a decedent by will makes a pro- 
vision for the compensation of his executor, that shall be taken as his full compensation, 
unless he files a written instrument, renouncing all claim to the compensation pro- 
vided for in the will. Whenever any person named in a will or codicil defends it, or 
prosecutes any proceedings in good faith and with just cause, for the purpose of hav- 
ing it admitted to probate, whether successful or not, or if any person successfully op- 
poses the probate of any will or codicil, he shall be allowed out of the estate his neces- 
sary expenses and disbursements in such proceedings, together with such compensation 
for his services and those of his attorneys as shall be just and proper. 

Sec. 17. Section 59-1501 of the General Statutes Supplement of 1939 is hereby 





386 The JourNAL 


amended to read as follows: Sec. 59-1501. Every executor and administrator shall have 
one year from the date of his appointment for the settlement of the estate. An admin. 
istrator de bonis non shall have such time, not exceeding one year, as the court may 
determine. For cause shown the period herein limited may be extended by the court, 
not exceeding one year at a time. The executor or administrator shall not be disquali- 
fied thereafter in any way, unless removed, but he shall not be relieved from any loss, 
liability, or penalty incurred by his failure to settle the estate within the time limited, 
That in case any executor or administrator shall fail or refuse for a period of thirty days 
after the expiration of said one year to make such settlement, he may be cited by Ps 
court for the purpose of making such settlement unless the time therefor has been ex- 
tended by the court, and all costs connected with such citation and the hearing thereon 
shall be assessed against such executor or administrator, and not against the estate: Pro- 
vided, In the event the return of said citation shows that the executor or administrator 
is not within the jurisdiction of said court, said estate may be closed by the order of 
the court without a publication notice when there has been no prosecution thereon for 
a period of five years. Said estate may be reopened within one year thereafter 
written application by a direct heir, executor or administrator who shall be charged 
with the costs thereof. 

Sec. 18. Section 59-2006 of the General Statutes Supplement of 1939 is hereby 
amended to read as follows: Sec. 59-2006. The following shall be bound by law to 
support persons committed to or received as patients at the state hospitals, as that term 
is defined in subsection 3 of section 59-2001 of the General Statutes Supplement of 1939: 
Spouses, parents and children. The maintenance, care, and treatment of such person 
shall be paid by the guardian of his estate, or by any person bound by law to support 
him, or by the county. In case of payment by the county it may recover the amount 
paid by it from the estate of such person or from any person bound by law to support 
such person. The state may recover the sum of five dollars per week, to be applied 
on the maintenance, care, and treatment of a patient in a state hospital, from the 
estate of such person, or from any person bound by law to support such person. The 
state shall annually make written demand upon the spouse, parents, or children liable 
for the support of the patient for the amount claimed by the state to be due for the 
preceding year, and no action shall be commenced by the state against such spouse, 
parents, or children for the recovery thereof unless such action is commenced within 
three years after the date of such written demand. 

Sec. 19. Sections 59-403, 59-801, 59-802, 59-1301, 59-1302, 59-1405, 59-1406, 59-1501, 
59-1504, 59-2006, 59-2210, 59-2214, 59-2222, 59-2237, 59-2250, 59-2251, 59-2261 and 
59-2404 of the General Statutes Supplement of 1939 are hereby repealed. 

Szc. 20. This act shall take effect and be in force from and after its publication in 
the official state paper. 
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Program 


THE FIFTY-NINTH ANNUAL MEETING 
oF THE Bar AssOcIATION OF THE STATE OF KANsAsS 


Hotel Jayhawk May 22-24, 1941 Topeka, Kansas 


REGISTRATION 

Registration will commence Thursday evening, May 22nd, at the Hotel Jayhawk. It 
will assist the ladies at the registration desk if membership cards are exhibited by those 
desiring to register. Members who have not paid current dues may do so at the regis- 
tration desk. Topeka lawyers are requested to register Thursday evening if possible. The 
various Associate Conventions will provide their separate registration facilities, and wives 
of members will be registered at a desk provided by the Local Committee in charge of 
the Women’s entertainment. 

MEMBERSHIP 

Lawyers who are not members of the Association may join at the meeting. Mem- 
bership application cards will be available, and the schedule of dues is as follows: First 
year after admission to the Bar, $1.50; second year after admission to the Bar, $3.00; 
third year after admission to the Bar, $4.50; each year after the third year, $5.00. Law- 
yers admitted to practice in other states prior to their admittance in Kansas, are construed 
to be subject to dues payment under the above; schedule as of the date of their admit- 
tance in such other state. 


ANNUAL BANQUET — FRIDAY EVENING, 6.30 P.M. 
The Fifty-ninth annual banquet of the Association will be held Friday evening, May 
23, at 6:30 at the Hotel Jayhawk. In order that proper arrangements may be made with 
the Hotel, it is imperative that reservations be made promptly. The price per ticket is 
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$1.25 and reservations may be made in advance of your arrival at the meeting by mailing 
your check to Secretary-Treasurer Robert M. Clark, Ninth and Jackson Streets, Topeka, 
Kansas. 
LUNCHEON — FRIDAY, 12:30 P.M. 
Expense in connection with the entertainment of the Association has reached a point 
where it becomes a burden upon the local Bar Associations, and it therefore becomes 
necessary to make a nominal charge of 50 cents a plate at the door. 


THE STAG SHOW — SATURDAY EVENING 

Several County Bar Associations will cooperate with the Shawnee County Bar in 
providing stag entertainment Saturday evening, the 24th, at the Topeka Municipal Audi- 
torium. Complimentary tickets may be obtained by members in good standing at the 
registration desk. 

COMMITTEE REPORTS 

Following the practice adopted at the last meeting only those committee reports re- 
quiring definite action of the membership will be read. All other reports will be re- 
ceived and printed in the August issue of the Journal. 


THE JUNIOR BAR CONFERENCE 


The Fourth Annual Meeting of the Kansas Section of the Junior Bar Conference 
will be held Thursday afternoon and evening. This is an organization of lawyers under 
thirty-six years of age, who are members of the American Bar Association. However, all 
lawyers of this age group are invited to attend this meeting whether they are members 
of the Junior Bar Conference or not. 


THE REGIONAL MEETING OF THE AMERICAN BAR ASSOCIATION 

This is the ninth of a series-of Regional meetings arranged by the Bar Organization 
Activities Committee of the American Bar Association. Hon. Burt J. Thompson, of 
Forest City, Iowa, is Chairman of this Committee, and officers of the various local and 
state Bar Associations, comprising the states of Nebraska, Missouri, Kansas and Okla- 
homa, as well as a number of the officers of the American Bar Association, will be present 
at this Regional meeting. The officers of the Junior Bar sections of the same states will 
also be present to participate in the Regional meeting, and the meetings of the Kansas 
section. Kansas lawyers interested in this meeting are welcome. 


Thursday, May 22, 1941 
Tue Kansas Prosate Jupces’ Association—Horer JAYHAWK 
Exus Finx, Winfield, President 

9:00 A.M.—Registration. 

9:30 a.m.—Annual Meeting convenes; reading of minutes, appointment of committees, 
announcements, and remarks by the President, Ellis Fink of Cowley. 

10:15 a.M.—Report of Legislative Committee, Roy N. McCue of Shawnee, Chairman. 

11:00 A.M.—Discussion: 1941 Legislative Enactments Affecting Our Court; L. S. Slocum 
of Nemaha. 

ADJOURNMENT For LUNCH 

1:30 P.m.—Discussion: Supreme Court Decisions Affecting the Probate Code; Ross E. 
Borders of Montgomery. 

2:15 P.mM.—Open discussion of Crippled Children Commission problems; R. A. Ray- 
mond, Secretary of the Commission, in charge, and he invites questions 
from the Judges. 

3:00 p.m.—The Receiving Unit of the Boys’ Industrial School; Walter Woods, Superin- 
tendent. 

3:45 P.m.—General Round Table, W. N. Calkins, of Butler, presiding. Open to ques- 
tions, suggestions or recommendations. 

6:30 p.m.—Dinner, complimentary by the Association. The business session and election 
of officers will be conducted at this time. 
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Tue Kansas County Atrorngy AssoclaATION—SuPREME Court Room 
J. C. Turorson, Norton, President 
9:30 A.M.—Registration Attorney-General’s Office 
en as |. cs s'vnbbdoawmnemnbll J. C. Tillotson, President 
Address of Welcome Hon. Jay S. Parker, Attorney-General 
Report of Legislative Committee Harry T. Coffman, Chairman 
The County Attorneys’ Association 
Hon. John S. Dawson, Chief Justice Supreme Court 
1:30 P.M.—Report of Secretary-Treasurer Charles A. Bauer, Jr. 
oo ew eS C. Glenn Morris, Topeka 
(Discussion ) 
Parole Law. Hon. LeRoy Bradfield, Judge Seventh Judicial District, Neodesha 
(Discussion) 
Tax Foreclosure Law Hon. Charles Vance, Liberal 
Representative 123 District 
(Discussion) 
New Legislation 
General Business 


Friday, May 23, 1941 
Tue Kansas SHorTHAND Reporters’ AssociaTion—HoreL JAYHAWK 


9:30 a.M.—Address of Welcome 
Response 
10:00 A.M.—Report of President 
Report of Secretary-Treasurer Russell W. Walker 
Appointment of Special Committees 
11:00 A.M.—Clinics, with Practice Session 
12:00 Noon—Lunch 
2:00 p.m.—Address of J. R. McAtee, President NSRA 
2:30 p.m.—Address of R. B. Cook, President SSRA 
3:00 p.M.—Report of Legislative Committee Dana C. Brown 
7:00 P.M.—Dinner and Entertainment 


Saturday, May 24, 1941 
9:30 a.M.—How to Prepare for Examinations 
10:00 A.M.—Demonstration of Examination 
11:00 a.M.—Reports of Standing Committees: 
Executive, Ollie E. Watson 
Membership, Raymond Krutsinger 
Publicity, Ralph W. Graham 
Ethics, Lydia DeHoff 
Uniform Transcripts, Roy W. Cliborn 
12:00 Noon—Lunch 
1:30 P.M.—Practice Session on Examination Material 
2:30 p.m.—Reports of Special Committees 
Election of Officers 
Unfinished Business 


Thursday, May 22, 1941 
Tue Kansas Juntor Bar Conrerence—Horei JAYHAWK 
Joun H. Hunt, Topeka, Chairman 
2:00 p.M.—Meeting of Executive Council 


6:30 p.m.—Buffet Dinner for All Members (Green Room) 
8:00 p.m.—Annual Meeting of the Kansas Junior Bar Conference and Election of Officers 
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ConFERENCE OF STaTE AND Locat Bar Association Executives, Memsers or House of 
Dexecates, MemsBers or NATIONAL COMMITTEES ON— 
“Judicial Administration” 
“National Defense” 
“American Citizenship” from Kansas, Missouri, Nebraska, Oklahoma 
Held in conjunction with the annual meeting of the Bar Association of the State 
of Kansas on Friday, May 23, 1941, 9:30 A.M., at the Topeka Municipal Building, Room 
107A. Conducted by section of Bar Organization Activities American Bar Association. 


Presiding Officers 
Burt J. Thompson, Forest City, Iowa, Chairman, Section Bar Organization Activities 
Hon. Thomas J. Guthrie, Des Moines, Iowa, Board of Governors, Eighth Judicial Circuit 
Hon. G. Dexter Blount, Denver, Colorado, Board of Governors, Tenth Judicial Circuit 


Program 
9:30 A.M. to 12:30 P.M. 
Survey of State Bar Organizations Represented 
Unauthorized Practice 
“National Defense”— Everett C. Steerman, of Emporia, Kansas, Chairman 
of Kansas State Committee on National Defense 
Full-time Executive Secretary for State Bar Associations 
(a) Central Office Service 
(b) Bar Journal 
(c) Taxation School 
(d) Brief Exchange 
Community Law Libraries 
Regional Conferences for State Associations 
New Activities 
Buffet Luncheon 
12:30 Pp.M.—Jayhawk Hotel (with Bar Association of State of Kansas) 
2:30 P.M.—Topeka Municipal Building, Room 107A 
Post Admission Legal Education; “District” Legal Institutes 
Hon. Frank M. Drake, Louisville, Ky. 
Integration 
Judicial Selection and Tenure 
“Section System” in Association Work 
“American Citizenship” 
Law Office Organization 
3:15 P.M.—Assembly Room 
Address—“Judicial Administration”. ..Hon. John J. Parker, Charlotte, N.C. 
Justice of the Circuit Court of Appeals, Fourth Judicial Circuit 
4:15 P.m.—Assembly Room 
Address—“Responsibility of the Bar in a Changing World” 
Hon. Jacob M. Lashly, President American Bar Association 
(NOTE: It is 


in by all qneeutives present, it bein omg Se ire to there 
and inspiration by an interchange o jE ad and i 


that the eianey vt — be “there informal and participated 


<4 — formation 


Evening Program 
6:30 p.m.—Hotel Jayhawk 
The fifty-ninth annual banquet of the Bar Association of the State of Kansas. 
All lawyers in attendance upon this regional conference from outside 
the State of Kansas will be guests of the Association and tickets to the 
dinner will be provided. 
(NOTE: Members of the Junior Bar Conference will hold a mee at the same place 


om the morning of May 23rd. In the afternoon the members of the Conference will 
join in the meeting of the Section of Bar Organization Activities. ) 
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THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Thursday, May 22, 1941 
Hotel Jayhawk 


6:00 p.M.—Registration Commences 
6:30 p.M.—President’s Dinner for Officers and Council 
8:00 p.M.—Executive Council Meeting 


Friday, May 23, 1941 
9:30 a.M.—Topeka Municipal Auditorium 
Sectional Discussions Arranged by Committee on Sections 
W. D. P. Carey, Hutchinson, Chairman 


ProsaTE AND TitL—e Work—Assemsiy Room 
Chairman, Judge E. E. Kite, St. Francis 
1. Oil and Gas—Sales and Leases—Covering Minors’ and Incompetents’ 
George Spradling, Wichita 
Discussion by: 
H. W. Stubbs, Ulysses 
D. A. Hindman, Stockton 
2. The Administration of Partnership Estates Judge Frank R. Gray, Lawrence 
Discussion by: 
Basil W. Kelsey, Ottawa 
Drew Hartnett, Stafford 
AD GD “RUUD... 6... c cere rccees E. A. Schwartzkopf, LaCrosse 
Discussion by: 
Margaret McGurnaghan, Topeka 
Claude O. Conkey, Newton 


InsuRANCE—TRiaL Practice—Room 102A 
Chairman, J. G. Somers, Newton 
1. Evidence-Transactions with Deceased Persons 
Discussion by: 
N. E. Snyder, Kansas City 
R. C. Davis, Hutchinson 


Discussion by: 
George Siefkin, Wichita 
D. Arthur Walker, Arkansas City 
Judge Willard M. Benton, Kansas City 
3. The Lawyer and Life Insurance 
Discussion by: 
E. R. Sloan, Topeka 
Jay H. Sullivan, Emporia 
12:15 P.M— 


Stag Buffet Luncheon for Members of Association and Guests 


(A charge of 50 cents per plate will be assessed at the door.) 
Hotel Jayhawk 








Friday, May 23, 1941 
2:00 p.M.— Topeka Municipal Auditorium Assembly Room 
TivxHaM Vzatg, President of Shawnee County Bar, Presiding 


Address of Welcome... .David Neiswanger, President of Topeka Chamber of Commerce 
Report of Committee on Rules 
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President’s Address 
Appointment of Resolutions and Nominating Committees 
Report of Secretary-Treasurer and Recommendations of Executive 


Walter Chaney, Topeka, Chairman 

Committee on Prospective Legislation Bailie P. Waggener, Atchison, Chairman 
Committee on Criminal Law and Law Enforcement 

William D. Reilly, Leavenworth, Chairman 

Committee on Illegal Practice of the Law Balfour Jeffrey, Topeka, Chairman 

Committee on Local Bar Association D. R. Walker, Arkansas City, Chairman 

Committee on Integration of the Bar Albert Faulconer, Arkansas City, Chairman 

Committee on Selection of Judges Verne Laing, Wichita, Chairman 

Committee on Public Relations Phillip H. Lewis, Topeka, Chairman 

Committee on Taxation ; Elmer Euwer, Goodland, Chairman 





3:15 P.M.—‘Judicial Administration” Hon. John J. Parker, Charlotte, N.C. 
Justice, Fourth Circuit Court of Appeals 
4:15 P.M.—‘Responsibility of the Bar in a Changing World” 
Hon. Jacob M. Lashly, St. Louis, Mo. 
President of the American Bar Association 





Committee on Legal Institutes John H. Hunt, Jr., Topeka, Chairman 
Committee on Newly Admitted Members............. J. W. Porter, Topeka, Chairman 





Eventnc SEssion 
The Fifty-Ninth Annual Meeting of the Association 
6:30 p.m. — Hotel Jayhawk 
Toastmaster — President W. E. Stanley 
Introduction of Distinguished Guests 
Hon. Hugo T. Wedell, Topeka 
Hon. W. F. Lilleston, Wichita 
Hon. Mark McGee, Fort Worth, Texas 
Hon. Jacob M. Lashly, St. Louis, Mo. 
Introduction of President 
Saturday, May 24, 1941 
9:00 a.M.— Topeka Municipal Auditorium Assembly Room 
Genera Business MEETING 
Tinkham Veale, Topeka, Chairman 
W. D. Jochems, Wichita, Chairman 
Orlin A. Weede, Kansas City, Chairman 
Robert L. Webb, Topeka, Chairman 
Committee on Standards for Title Opinions 
Fink, Fredonia, Chairman, and Margaret McGurnaghan, Topeka, Vice-Chairman 
Committee on American Citizenship Ray Pierson, Burlington, Chairman 
Report of Editor of the Journal....................... J. B. Patterson, Wichita, Editor 
Committee on Corporation Code Robert C. Foulston, Wichita, Chairman 





10:15 a.M.—“The Lawyer and National Defense” Everett Steerman, Emporia 





Historical Committee.............. 0.0 c cece cece cece eeeee J. C. Ruppenthall, Russell 
Committee on National Defense Everett Sturmerry, Emporia, Chairman 
Committee on Legal Education and Admission to the Bar 

Lig baep RIeCR ads Cae eeu avarbuesees E. M. Boddington, Kansas City, Chairman 
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Committee on Conformity of State and Federal Practice 
Hon. Karl Miller, Dodge City, Chairman 
Committee on Amendment of Laws and Uniform Legislation 
Otis S. Allen, Topeka, Chairman 
Report of Judicial Council 
I ns 5 vo n0 sis vide ne nsihepdnmendeneeieaien B. L. Sheridan, Paola 
Memorial Committee Maurice P. O’Keefe, Atchison, Chairman 





Report of Nominating Committee 
12:15 P.M.—Washburn Law School Alumni Luncheon. . Florentine Room, Hotel Jayhawk 
12:15 P.M.—Kansas University Law School Alumni Luncheon 

Roof Garden, Hotel Jayhawk 





Saturday, May 24, 1941 
1:30 P.M.— Municipal Auditorium 
Sectional Discussion Arranged by Committee on Sections 
W. D. P. Carey, Hutchinson, Chairman 


Orrice Practice Room 102A 
Chairman, Clarence V. Beck, Emporia 
1. The Lawyer and Client Relationship Tom Lillard, Topeka 
Discussion by: 
Myron S. Steere, Jr., Pratt 
L. E. Clevenger, Salina 
2. Practice Under New Corporation Code....................... B. I. Litowich, Salina 
Discussion by: 
C. L. Hunt, Concordia 
C. E. Chalfant, Hutchinson 
3. To Do or Not to Do Robert Stone, Topeka 
Discussion by: 
Samuel E. Bartlett, Topeka 
Harry Warren, Fort Scott 


ApMinisTraTive Law—Assembly Room 
Chairman, Judge Edgar Bennett, Marysville 
1. Wages and Hours Law—The Lawyer’s Problem Balfour Jeffrey, Topeka 
Discussion by: 

Paul Donaldson, Wichita 

Paul Kitch, Wichita 
2. Minimizing Taxes—New and Increased Taxes and How to Deal with Them. . 

Ellis D. Bever, Wichita 


Frank Theis, Arkansas City 
Carl T. Smith, Wichita 
2:00 P.M.—TopEeKA MounicipaL AupirorruM—Room 201A 


Meeting of Officers, Executive Council and New Committee Chairmen 





6:00 p.m.—Dinner of Women Members of the Bar Hotel Jayhawk 
(Complimentary to Women Members of the Bar Association of the 
State of Kansas), Marie Russell, Topeka, President 





8:00 p.m.—Stag Entertainment Topeka Municipal Auditorium 
(Complimentary to members in good standing) 
(Bring this Program with you to the meeting) 
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(Case Notes 


MUNICIPAL BONDS AND ERIE RAILROAD V. TOMPKINS 


The enormous investment in municipal bonds makes the question of their validity 
one of paramount importance to many classes of investors. In a recent case! the State 
Supreme Court held that the bonds in question were invalid because some of the formali- 
ties prescribed by the statute for the issuance thereof had not met the requisites set out. 
The immediate result of the case was that the hundreds of investors lost their savings, or 
that part which had been invested in the bonds of the city in good faith on the strength 
of the promise of the municipality to repay them. Since we must assume that the city 
officials acted in good faith, the court held, in effect, that the individual investor must 
not only be more careful in his estimate of the value of municipal bonds, but must have 
better judgment in interpreting the law and in deciding whether or not they have been 
complied with than the officers of the issuing city. Such a result seems at once ex- 
tremely hard on the individual investor. 

Contrast with the above case another recent case in Kentucky. There, the validity 
of the bonds depended upon the meaning of a constitutional debt limitation. Former de- 
cisions of the State Supreme Court had held that the debt limitation had reference to the 
total possible income under the maximum levy possible. The court overruled its former 
decisions construing the constitutional provision, and held in this case that the Legislature 
plainly intended to provide for a “pay as you go” basis; and that the provision had refer- 
ence to the amount of income which would be actually raised by existing tax levies and 
not that which could be raised if the maximum levy were used. The court declared that 
it was not required, because of the doctrine of stare decisis, to follow its prior erroneous 
decisions, but admitted, however, that it would be more hesitant, even though wrong, 
where a reversal would adversely affect property interests. The court then held the bonds 
in question valid obligations of the municipality, but declared that in the future the new rule 
would be applied.? The result of this case is that the prior decisions were overruled, yet pre- 
serving the interests of the bondholders under transactions begun or in the course of com- 
pletion before the decision became final. The Court here recognized that the investor has 
no adequate means to protect himself in this situation and that for all practical purposes, 
he is forced to rely on the judgment of those issuing the bonds. It recognized ‘that in 
such an instance where the investor had exhausted all means for protecting himself and 
later found that the decisions upon which he based his judgment were overruled as er- 
roneous, that to then destroy his investment would be such an arbitrary and unreasonable 
hardship on the investor that he should not be required to bear the loss. 

Through these two cases is reflected the tremendous interest which the public has 
in municipal bonds. The history and growth of this problem is so intimately connected 
with the progress of the American city that it can best be portrayed by an analysis of 
the historical background from which it arose. 

The history of the American City has, almost without exception, been a story of 
over enthusiastic plans for expansion, financed by unwise spending. These spending 
sprees so frequently culminated in the threatened bankruptcy of the political subdi- 
vision that the states found it necessary and expedient to place some reins on the spending 
and borrowing power of the city in order to assure the municipalty’s solvency. To this 
end the state placed restrictions on the manner and means by which, and the purpose and 
amounts for which, bonds could be issued. 

So great was the urge for spending in the period preceding the civil war that the 
states were required to maintain a vigilant scrutiny through judicial decisions to prevent 
over-indulgence in borrowing power. Many issues of bonds were declared void because 
statutory and constitutional requirements had not been followed, and because of failure 

. State ex rel. Ha ty of Pompano, 188 So. 610 (Fla., 1939) 


rrington et al. v. Oi » 3 
. Payne v. Co m, 276 Ky. 880, 123 8. W. (2d) 1045, 122 A, R. 821 (1988). 
. Since the di ion in this case is only that the sent bonds will be enforced, the statements a8 


to future bonds is mere dictum, is of consideration only because of the court's 
statement as to what its decision would be if this question arose in the future. 
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to comply with the inhibitions against excessive borrowing, through the issuance of 
bonds. In each instance the decision of invalidity meant heavy loss to the investors in- 
volved, but the necessity of placing and maintaining restrictions on the cities overrode 
the state’s policy of protecting the individual citizen’s property rights and interests. 
Further, the concept of the due process clause with regard to the states had not yet been 
brought to light. The Fourteenth Amendment was still to be written into the Federal 
Constitution. 

Following the period of the civil war and the adoption of the Fourteenth Amend- 
ment, the property rights of the individual assumed new importance in connection with 
state action in derogation thereof. However, the contract clause had always been a part 
of the Federal Constitution, and we find expression in the federal courts stating that 
a state court’s reversal of prior decisions may be a violation of contract. The United 
States Supreme Court in the case of Gelpcke v. Dubuque* stated that the law of the 
state as set forth both by legislative enactment and by judicial decision was a part of the 
contract made between the municipality and the bondholder, and that any subsequent 
decision of the state court changing the decision on which the bonds were based was 
a violation of the contract clause. The Court stated in that case, 


The sound and true rule is, that if the contract, when made, was valid by the 
laws of the State as then expounded by all departments of government, and ad- 
ministered in its courts of justice, its validity and obligation cannot be impaired by 
any subsequent action of legislation, or decision of its courts altering the construc- 
tion of the law. 


The same principle applies where there is a change of judicial decision as to 
the constitutional power of the Legislature to enact the law. . . . To hold other- 
wise would be as unjust as to hold that rights acquired under a statute may be 


lost by its repeal. 


There was, however, a strong dissent® saying that each state interprets its own con- 
stitution and statutes except where they conflict with the Federal Constitution, and that 
the state itself must decide whether there was authority to enter a contract. Further, 
the dissent called attention to the doctrine of constitutional law that the reversal of de- 
cisions is not a change of law, but merely a correct statement of the law as it always 
has been, and that the prior reversed decisions were merely erroneous declarations of 


what the law really is. 


Although apparently followed by several cases, the Dubuque case has not been 
accepted. The Court in the case of Tidal Oil Co. v. Flanagan,® in speaking of the Du- 
buque case and of the line of cases purporting to follow it, said that the contract clause 
has reference only to changing state lawi by legislative acts and not by judicial declara- 
tions. It was further pointed out that the Dubuque case did not decide that the re- 
versing decision of the state court was unconstitutional, but that for the purpose of 
that case the Court would assume no change in state decision. The Court was using 
diversity of citizenship and the doctrine of Swift v. Tyson" in giving independent judg- 
ment with regard to state law.® 


4. Gelpcke v. Dubuque, 1 Wall. 221, 17 L. Ed. 519 (1863). 

5. Justice Miller, at page 526 of 17 L. Ed. 

6. 268 U.S. 444, 44 S. Ot. 197, 68 L. Ed. 882 (1923). 

7. 16 Pet. 1, 10 L. Ed. 865 (1842). In this case the State of New York had made frequent changes 
by judicial a as to the negotiability of bills of exchange, declaring the bill in question to 
be non-negotiable. Th declared that in matters of commercial law and of general 

the federal court was not bound by the state court’s decision as to what the state 
te but could apply its own interpretation in accordance with what it deemed to be the 
gen Ww. 

8. In the case of Bolles v. Town of Brimfield, 120 U. 8. 759, 7 8S. Ct. 736, 30 L. Ed. 786 (1887), 
the city had issued bonds without authority and the state legislature later ratified at a time when 
state wd held such ratification good. Later decisions said that the legislature had no power 

The federal court held that it is a well settled rule of federal courts that legislatures can 
legal acts in the absence of constitutional Xy~ ge and the state court here had held 
time the t accrued. ederal court has power to use any decision 
= ion has , hj pe the use of ae) decision seems neces- 
ustice. 
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The Tidal Oil case states, 


Sec. ro, Art. 1, of the Federal Constitution, protecting the obligations of contracts 
against state action, is directed only against impairment by legislation and not by 
judgments of courts. 

These cases (like the Dubuque Case) were not writs of error to the Supreme 
Court of a State. They were appeals or writs of error to federal courts where re- 
covery was sought upon muncipal or county bonds.or some other form of con- 
tract, the validity of which had been sustained by décision of the Supreme Court 
of a State prior to their execution, and had been denied by the same Court after 
their issue of making. In such cases the federal courts exercising jurisdiction be- 
tween citizens of different States held themselves free to decide what the state 
law was, and to enforce it as laid down by the State Supreme Court before the 
contracts were made rather than in later decisions. They did not base their con- 
clusion on Art. 1, Sec. 10 of the Federal Constitution, but on the state law as they 
determined it... . 


The fact that the cases declaring that judicial decisions may become an impairment 
of contract, such as the Dubuque case, were not followed during the latter part of the 
nineteenth century and the fore part of the twentieth century may be attributed to the 
advent of a new doctrine, or rather, the extension of an older| doctrine. It became cus- 
tomary about this time for the states to provide that the municipal authorities should 
examine the circumstances of issuance of the bonds to see that they had fulfilled all 
requirements, and to recite in the bonds that they were so met.® The state courts con- 
tinued to hold the bonds invalid where it later turned out that they were unconstitu- 
tional for some reason or another, in spite of the recital to the contrary. The federal 
courts, however, in exercising jurisdiction under diversity of citizenship, seized upon 
this opportunity for protecting bond holders by what is known as the federal doctrine 
of recitals. The first complete analysis of the situation and the application of this doc- 
trine came about in the case of Knox County v. Aspinwall, although there had been 
cases pointing the way for some time. The Court held in the Aspinwall case that, since 
the State had provided an agency to determine the validity of the bonds and that the 
agency had passed on the bonds as valid, the State would be estopped to deny later in 
an action on the bonds by a bona fide purchaser that the statutory and constitutional 
requirements had not been fulfilled. Conversely, where the individual had an oppor- 
tunity to inquire and determine for himself whether or not the conditions precedent 
had been met with regard to the validity of the issuance of the bonds, the recital in the 
bonds would not estop the State.! 

State courts were adverse to the doctrine at first, but upon continued decisions by 
federal courts under their doctrine of recitals, gradually fell into line in order that their 
own citizens might not be affected adversely by losing rights under the bonds which were 
preserved by the federal courts for the citizens of other States.!2 

9. It is probably that the use of the recitations of validity came about out of the attempt of the 
states to give their bonds greater marketability in the face of repeated decisions of invalidity of prior 

10. ot foward 589, 16 L. Ed. 208 (1859). Here a state statute provided that the Board of ‘Com- 
missioners of the county should have the power to subscribe for railroad stock, and issue bonds 
therefor, in case a majority of the voters should so determine after a certain notice should be given 
of the time and place of the election, and the election had been held. The board issued the stock 
purporting to act in compliance with the statute. The board was empowered to determine the re- 

uirements had been ed, and recited in the bonds that they had been fulfilled. The court held 

t it was too late to question the irregularities of notice after the bonds were in the hands of 
a holder in due course. The board had power to make the recital, and the purchaser was not 
bound to look further for evidence of a compliance with the grant of power. 

11. Sutliff v. Lake County Commrs., 147 U. S. 230, 13 S. Ot. 318, 87 L. Ed. 145 (1892). 

12. This is well illustrated by the cases involving the bonds issued by the town of Aurora, Colo- 
rado. The town of Aurora had issued certain bonds under a statute of the state of Colorado which 
provided for the issuance by the city on the fulfillment of certain formalities. The duty was on the 
city officials to fulfill these formalities and also to determine if they had been fulfilled, and to 
place a recital in the bonds to that effect. The bonds were not properly issued, but the recital 


was made as though they had been. In the first case of Town of Aurora v. Hayden, in the state 
court, 126 Pac. 1109 (1912), the Court held that the recital applied only to irregularities in form 


and that the state statutes were open to public inspection on that the purchaser is deemed to 
know the contents and that the bonds were not properly issued and so cannot set up the 

In the next case, in the federal court, Town of Aurora v. 208 Fed. 101, 125 C. 0. A. 
329 (1913), the Court held that the state had set up an independent agency to determine the 























Case Nores 307 


The federal doctrine of estoppel by recitals was based upon the supposed power 
of the federal courts to exercise independent jurisdiction in diversity of citizenship cases, 
and to exercise its own opinion as to what the state law was in order to prevent in- 
justice.18 This was based upon the rule of Swift v. Tyson. However, in 1938, the United 
States Supreme Court, in the case of Erie Railroad v. Tompkins' reversed Swift v. 
Tyson, and held that the federal courts are no longer free to exercise independent judg- 
ment in matters of commercial law and general jurisprudence, but must follow the state 
law as interpreted by the state courts. Since the recitals doctrine in the federal courts was 
based upon the right of the federal courts to decide the question of state law inde- 
pendently, after acquiring jurisdiction through diversity of citizenship, it appears that 
the state courts are no longer “compelled” to follow such federal doctrine of recitals. 

It is clear that the case of Erie Railroad v. Tompkins applied only to the ‘right of 
the federal courts to construe state law. That case in no way affects the question of federal 
rights as arising in state courts, or the interpretation of federal rules. Under a plea of 
deprivation of some Federal Constitutional right, the federal courts exercise independ- 
ent jurisdiction, and, of course, are not required to follow the declarations of the state 
courts. In order to ascertain the rights of municipal bond holders, then, we must yet 
consider their claim of federal right. 

It appears to be settled law, through such cases as Tidal Oil Co. v. Flanagan and 
Fleming v. Fleming,"® that no claim of contract right can be raised on the change in 
the decision of the state supreme court. In the latter case, on the faith of a former state 
decision, a partnership had entered into a trust agreement. In a suit involving the rights 
arising under such trust agreement, the Iowa Supreme Court reversed its former de- 
cision and held such an agreement illegal. The plaintiff appealed to the United States 
Supreme Court on the ground that the contract had been made on the faith of the 
former decision, and that the change was a violation of the contract clause. The Court 
said that the contract clause applied only to statutory changes by the Legislature and 
the change in decision by the Supreme Court of the State was not a change in the law, 
but only a declaration of the law as it had always existed with a recognition of the 
former erroneous decisions. 

This brings us to a consideration of whether or not the subsequent decision of in- 
validity on the part of the state court is a taking of property without due process of 
law so as to be in violation of the prohibition against such taking in the Fourteenth 
Amendment. 

Our republican form of government is based on individual rights and freedom from 
arbitrary governmental encroachments thereon. The due process clause of the Four- 
teenth Amendment was made a part of the Federal Constitution to protect the individual 
against an arbitrary taking by the states. It is a guarantee that the individual will be 
informed in advance that his property will not be illegally taken, and that he will be 
given an opportunity to protect his property and to be heard in its defense. The gist of 
the denial of due process is the surprise to the individual, and the lack of opportunity 
for self protection. This is borne out by a consideration of recent tax cases in which 
it has been held that an increase in the rate of an existing tax could be given retroactive 
effect!® since the individual should foresee the possibility of an increase in the rate and 
protect himself beforehand. However, an entirely new tax or one on a new classification 

validity of the bonds, and that this agency had determined the bonds to be valid. The purchasers 
were entitled to rely on this recital, and were not bound to inquire further. The city is estopped 
to deny the validity of the bonds. 

In a subsequent case in the state court, Hayden v. Town of Aurora, 142 Pac. 183, 57 Colo. 
889 (1914), the state court overruled its prior decision on the grounds that the federal decisions 
were contra to it and that the state should follow the federal court unless prohibited from so 
doing. In this latter case the court plainly showed that it considered that it was, for all prac- 

tical purposes, forced to reverse its prior decision by the action of the federal court. 

13. The of estoppel by recital covers not only those situations in which the issuing authority 
had the power to issue the bonds, but also where there has been an insufficient usage of the power 
to issue. It has no relation to those cases in which the state or its subdivision is totally without 
constitutional power to issue such bonds. 

14. 804 U. & 64, 58 S. Ct. 819, 114 A. L. R. 1487 (1938). 

15. 264 U. S. 29, 44S. Ot. 246, 68 L. Ed. 547 (1924). 

16. Witherbee et al v.10 Hed. (2d) 696 (1984); Reinecke v. Smith, 269 U. 8. 


vy. Comm. of Int. Re 
{leks 8. Ot. 570, 77 L. Ed. 1109 (1933); Pratt Letchworth Oo. v. U.S., 1 Feb. Supp. 745 
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may operate only prospectively,” since it would be an extreme hardship to force an 
individual to pay a tax which he did not expect and. which he had no opportunity to 
prepare for. The hardship and surprise manifested by the second case is characterized 
as a lack of due process of law. 

In the case of Brinkerhoff-Faris Co. v. Hill'® the state law had been changed by 
judicial decision as to the means of procedure in, protesting the validity of a tax. The 
prior decisions had held that the proceedings must be in equity. The petitioner brought 
a suit in equity, but was turned to the law side because, the State Supreme Court said, 
in overruling its former decisions, he had not exhausted his remedy at law. Having 
exhausted his legal remedy without success, the petitioner returned to equity, but was 
defeated by the plea of laches. On appeal, the United States Supreme Court overruled 
the state court, and held that there was lacking the vital requisites of due process of law. 
The United States Supreme Court said, 


Our present concern is solely with the question of due process of law in the pri- 
mary sense—whether it has had an opportunity to present its case and be heard 
in its support. 

While it is for the state courts to determine the adjective as well as the sub- 
stantive law of the State, they must, in so doing, accord the parties due process of 
law. Whether acting through its judiciary or through its legislature, a State may 
not deprive a person of all existing remedies for the enforcement of a right, which 
the State has no power to destroy, unless there is, or was, afforded to him some 
real opportunity to protect it. 


Certain cases of municipal bonds present a close analogy, on the question of due 
process, to the problem discussed above. Consider first the case of those municipal 
bonds which have been declared by the state’s highest court to be valid obligations. 
Then, after a purchase by the investor in good faith and for value, the court reverses 
its former decision and declares that the bonds are invalid. The investor, by a diligent 
examination and search, could only have found that the state’s highest court had de- 
clared the bonds to be valid in every respect. The investor then has exhausted his ef- 
forts for self-protection. The action by the state in declaring subsequently that the bonds 
were not valid is to refuse the individual any means whatsoever to protect himself and 
his property from loss. Such an act amounts to a taking of the individual’s property 
without due process of law. 

Another type of case arises where there has been no prior decision on the bonds in 
question by the state’s highest court, but there was a recital of validity in the bonds, 
which recital was made by a body designated by the state to perform that function. Again, 
the individual is not permitted to investigate for himself to ascertain the validity of the 
bonds, as the state’s agent acts exclusively in this field.1® After a purchase of the bonds 
by an individual in good faith, and for value, a decision denying the validity thereof 
again amounts to a denial of due process. Here, the state has, through its agent, decided 
that the bonds were valid, and though the agent was not acting within the scope of 
authority, or made a wrong decision, it is the state which sets the wheels in motion and 
prevents the individual from determining for himself whether the bonds in question were 
actually valid obligations. For the same sovereign to again raise against the individual 
and declare the bonds invalid would seem to be a substantial denial of due process of 
law by the state. This is particularly so where there is nothing in the state’s statutes 
setting up the special tribunal which indicates any lack of jurisdiction in it to finally 
pass upon the satisfaction of all conditions precedent. 

The gist of the denial in these cases is the affirmative action of the state itself; it 
or Perr cs ater Ws 9. ib $2.8 & 290 1 Ye S95 (00s make. Cotte 
18. 261 U. 8. 678, 50 8. Ot. 451, 74 L. Ed. 1107 (1980), 

19. As | as the states the doctrine of tals, any decision declaring the bond invalid, 


e 
notwi' the recital, would be a denial of due process under the theory of the discussion 
above. This plea, of course, cannot be raised in su ent 


longer recogn the doctrine. We ma —— 2 lency on the of the states, 
federal duress, to gravitate to their deoer ecisions of sonescaguitien of the doctrine; especially 
so in times of financial stress. 
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js not a similar case to that of the acts of two individuals with a subsequent reversal of 
judgment as in Fleming v. Fleming. The action of the state in reversing its former de- 
cisions is commonly accepted as unfair to the individual simply because the individual 
js not given the opportunity to protect himself. Perhaps it was for this reason that the 
principal case of Payne v. Covington is declared by the Court to operate only pros- 
ively. Yet, courts are not prone to so extend their decisions to the future only. The 

need is for a declaration of constitutional right under the Fourteenth Amendment against 
such state action. 

Donato M. Gamer, ’41 

Crarence J. Ropinson, ’41 

Frank SHINKLE, ’41 

Joun W. Brooxens, ’41 
University of Kansas, School of Law. 


THE OPERATION OF THE KANSAS RECORDING ACTS 


A complete discussion of the operation of the recording acts would include many 
well-settled and familiar rules of interpretation of the statutes which would be inap- 
propriate here. But by focusing attention upon a problem which is not so well settled, a 
re-examination of the judicial decisions under these statutes becomes valuable as a means 
of, and reason for, the restatement of the basic nature and purpose of the acts. 

The recording acts which are the subject of this discussion are G.S. 67-222! and 
67-2232 Section 222 provides that a recorded instrument shall impart constructive notice 
to subsequent purchasers, while section 223 provides that an unrecorded instrument 
shall be void, except between the parties and those with actual notice. These statutes in 
their present form were enacted in 1868.5 It is well established that they were intended 
for the protection of subsequent purchasers in good faith and for value,‘ and that this 
term includes mortgagees as well as grantees of other interests. A grantee under a quit- 
claim deed may have the protection of the statute if he has paid value. An unrecorded 
deed is held good against a subsequent judgment creditor,’ an unrecorded mortgage 
prevails as against an attaching creditor,® and an unrecorded assignment defeats the lien 
of an execution levy.® Other familiar rules under the statutes are that the recording of a 
deed imparts notice of the contents thereof,!® and such notice dates from the time of 
filing for record regardless of the delay of the register of deeds in recording the instru- 
ment,!! and regardless of an error made by the register of deeds in copying the in- 
strument.!2 The notice which a subsequent purchaser has may be constructive or actual,!* 
and actual notice may be implied from the facts. On the other hand, the recording of 


1. Kan. G. 8S. 1935, 67-222: Pree | such instrument in writing, certified and recorded in the 
manner hereinbefore prescribed shall, from the time of filing the same with the register of deeds 
for record, impart notice to all persons of the contents thereof, and all subsequent purchasers 
and mo s shall be deemed to purchase with notice.’’ 

2. Kan. G.S. 1935, 67-223: ‘‘No su instrument in writing shall be valid except between the 
parties thereto, and such as have actual notice thereof, until the same shall be deposited with the 
register of deeds for record.’’ i 

3. G. 8S. 1868, Ch. 22, Secs. 20 and 21, Oct. 31. The original act, Laws 1859, Ch. 30, Sec. 13, 
provided: ‘‘No instrument affecting real estate is of any validity against subsequent purchas- 
ers for a valuable consideration without notice, unless recorded .. .’’ 

4. Coon v. Browning, 10 Kan. 85 (1872), decided under the act of 1859; Oulp v. Kiene, 101 
Kan. 511, 168 Pac. 1097 (1917); Edwards v. Myers, 127 Kan. 221, 273 Pac. 468 (1929), and 
cases there cited. See also Dwelle v. Home Realty and Investment Co., 134 Kan. 520, 7 Pac. 
(2d) 522 (1932), in which a subsequent recorded affidavit was held to give no notice to a 

ntee who recorded a prior deed first. 

5. Jackson v. Reid, 30 Kan. 10, 1 Pac. 308 (1883); Farmers’ and Merchants’ State Bank v. Hig- 
- 149 Kan. 783, 89 Pac. (2d) 916 (1939). 

6. Ennis v. Tucker, 78 Kan. 55, 96 Pac. 140 (1908); Morris v. Wicks, 81 Kan. 790, 106 Pac. 
1048 (1910), holding a nominal payment of one dollar not sufficient ‘‘value.’’ 

7. Fitegerald v. Fitzgerald, 97 Kan. 408, 155 Pac. 791 (1916). 

8. _ en v. a 23 Kan. 98 (1879); N. W. Forwarding Co. v. Mahaffey, 36 Kan. 152, 12 

ac. 705 (1887). 

9. Bennett v. Christy, 187 Kan. 876, 20 Pac. (2d) 813 (1933). For a discussion of mortgage as- 
signments under the stry acts see a note in 8 Kan. Bar Assn. Journal 488 at 498 (1940). 
10. Taylor v. Mitchell, 58 Kan. 194, 48 Pac. 859 (1897), a recital of a mortgage in a recorded deed 

ve notice of the mortgage. 

11. Poplin v. Mundell, 27 Kan. 138 (1882). 

12. Zeiner v. Edgar Zinc Oo., 79 Kan. 406, 99 Pac. 614 (1909). ‘ 

18. Gibson v. Uppenkamp, 83 Kan. 74, 109 Pac. 781 (1910); Faris v. Finnup, 84. Kan. 122, 113 
Pac. 407 (1911). 

14, Edwards v. Myers, note 4 supra. 
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an unacknowledged mortgage gives no notice to one who reads the recorded instrument 
because it is not entitled to record.'5 


These rules are well settled by the decisions of the Kansas court. The discussion 
here will be directed toward a problem which apparently has not been decided in this 
state. The problem is whether our statutes protect a subsequent purchaser only if he 
records first, that is, whether a subsequent purchaser must record first in order to defeat 
a senior grantee who had not recorded at the time the subsequent grantee took his con- 
veyance. Are our recording acts statutes of record or statutes of notice? The problem 
may be illustrated by stating the case in this way: A, the owner of certain land, con- 
veys to B. Then A conveys the same land to C. B records his conveyance, after which 
C records his deed. That is, B recorded his instrument after the second conveyance, but 
before C recorded. At the time C took his interest, B’s conveyance was not on record. 
Now is B prior to C? Does priority of right follow priority of record in this case? Or 
does C prevail although he recorded second. 


Although this particular question has not been before the Supreme Court of Kansas, 
an examination of the cases in which the court has construed the statutes and in which 
the court has expressed its views as to the policy behind the statutes shows that priority 
of record does not necessarily control priority of title, and in this particular case that C, 
the subsequent purchaser who bought on a clear record, would prevail. A discussion of 
the —- must begin with some examination of the history of recording acts in 
general. 


At Common Law the problem we are considering here would have been decided 
in favor of the first taker, for the grantor had nothing left to convey to the second 
grantee after his conveyance to the first grantee. Without the recording acts, priority of 
time was priority of right and as between two legal interests, or between two equitable 
interests, notice of the prior one- was immaterial. It was only where a prior equity was 
followed by a legal interest that notice was material, for such notice would prevent the 
operation of the bona fide purchaser doctrine. A purchaser, then, had to rely on his 
grantor, and if the grantor had previously conveyed his interest, the purchaser had no 
satisfactory way of protecting himself. 

The recording acts were a natural outgrowth of this situation. They were intended 
to provide some system of title registration, consisting of a record which a prospective 
purchaser could examine in order to determine whether or not the title of the prospective 
vendor was clear. If such records were to be of much value to the purchaser, he had to 
be able to rely on the record. Theories upon which such reliance could be based were 
developed. The doctrine of estoppel has been applied.’7 By this reasoning it has been 
said that the failure to record misled the subsequent purchaser who found the record 
clear, so that the one who failed to record was ‘estopped from setting up his prior in- 
terest. Similarly, the failure to record, and the consequent lack of notice to the subse- 
quent purchaser, were considered to work a constructive fraud upon the subsequent 
purchaser. Stated in terms of power, it is said that the grantee’s failure to record allows 
the grantor to exercise a power to destroy the grantee’s interest by conveying to a subse- 
quent purchaser by an instrument sufficient in form. The grantee is under a liability 
with regard to the grantor, although the exercise of the power is in violation of the 
grantee’s rights.17* But all these bases of the right of reliance leave a further question 
untouched. That question is this: must the subsequent purchaser himself record in 
order to take advantage of the recording acts? As to still later purchasers, clearly yes. 
But must he also record in order to protect himself against a prior grantee who beats him 
to the recording office? That question is the problem here. 

This problem has been considered and decided in other jurisdictions. In Wisconsin, 


15. rion Cowles, 41 Kan. 418, 21 Pac. 228 (1889); Nordman v. Rau, 86 Kan. 19, 119 Pac. 351 
(1911). 

16. Aigler, ‘‘The Operation of the Recording Acts,’’ 22 Mich. L. Rev. 405 (1924). 

17. Aigler, op. cit. at page 407. 

17a. Restatement, Property (1936) Sec. 3, Comment a. 
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under a statute which stated that instruments not recorded should be void as against 
subsequent purchasers for value who first recorded,’* it was held in Fallass v. Pierce'® 
that the prior grantee, having recorded first, should prevail, although he had not recorded 
until after the second conveyance had been made. In the case, Pierce, the owner of land, 
mortgaged it to Blanchard, who recorded his mortgage. Blanchard then assigned the 
mortgage to Rice. Subsequently, but before Rice recorded his assignment, Blanchard 
quitclaimed and released the mortgage to Pierce, who had actual knowledge of the as- 
signment to Rice. This conveyance and release was recorded. Pierce then conveyed to 
Parks, who was a bona fide purchaser without notice. After this conveyance, Rice 
finally recorded his assignment, and a later assignment by Rice to Fallass, the plain- 
tiff, was also recorded at this time. Parks, the purchaser from Pierce, then recorded his 
deed. The controversy then was between Fallass and Parks. 


The supreme court of Wisconsin first held that the second grantee, Parks, should 
win, because he bought on a clear record and therefore had no constructive notice of 
the prior interest. On a rehearing,?° however, the court held that constructive notice was 
not mentioned in the registry laws, and that the subsequent purchaser must record first 
in order to win, as the statute expressly provided.2! Neither of these reasons applies under 
the Kansas statutes, for section 222 expressly makes the recording impart constructive 
notice,” while section 223 does not state that the subsequent purchaser must record 
first.2% 


The majority of the state statutes are similar to the statute under which the Fallass 
case was decided, and under those statutes the general rule is that priority of time of 
recording is priority of right.24 But the omission of the phrase, “who first records,” 
which appears in the Wisconsin statute modifying “subsequent purchaser,” would seem 
to make it much easier to hold as the Wisconsin court was first inclined to do, that is, in 
favor of the doctrine of constructive notice as applied to this case. 


Under a statute similar to the Kansas statute,® the supreme court of Georgia held 
in Randall v. Hamilton®® that the title of the subsequent purchaser acquired prior to the 
record of a prior security deed must prevail over the security deed, although the subse- 
quent purchaser did not record until after the prior deed was recorded. The decision 
was strictly on the fact that the subsequent purchaser had no notice, actual or construc- 
tive, of the prior interest, and must be protected in his reliance on the record, although 
he himself did not record promptly.27 


The Kansas cases under the recording acts apparently, as stated above, do not in- 
clude a decision in point with the problem situation considered here. But the early 
volumes of the report are full of opinions which express the policy of the acts with 
regard to notice and reliance upon the record. Thus in Edmondson v. Beals®® Justice 
Brewer wrote, 


“As a general proposition, the purpose and object of all registry laws is to give 
notice.” 


. Wis. R. 8S. 1858 c. 86, Sec. 25, now Wis. Stat. 1939, Sec. 285-49. ‘‘Every conveyance... 
which shall not be recorded ... shall be void as against any subsequent purchaser in good 
faith and for a valuable consideration of the same real estate or any portion thereof whose con- 
veyance shall first be duly recorded.’’ 

. Fallass v. Pierce, 30 ag 448 (1872). For a discussion of this case see Durfee, ‘‘Lien Theory 


of Mortgages,’’ 11 M L. Rev. 495 (1913). 

. 80 Wise. 454. 

. Note 18, supra. 

. Note 1, supra. 

. Note 2, supra. 

. Jones, 37 (8th Ed.), Sec. 570. P 

. Georgia Civil Code (1910), Sec. 3307. ‘‘Such deeds . . . mot recorded remain valid against the 
persons executing them, but are postponed to all liens created or obtained, or purchases made, 

rior to the actual record of the deed.’’ 

5 Randall vy. Hamilton, 156 Ga. 661, 119 S. E. 595 (1923). 

. The Georgia court held that the of the security deed involved in the case was controlled 
by section 3807 (see note 25, supra) rather than by the general recording act (Civil Code, 1910, 
section 4198) which gives priority to junior deeds over unrecorded senior deeds only where the 
former are first recorded. By taking the case out of the general statute, the court makes it 
subject to a statute which parallels the Kansas act. 

. Edmondson v. Beals, 27 Kan. 656 (1882). 
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And in Lewis v. Kirk,?® a case which is often cited in the later decisions, Justice Valen. 
tine said, 
“Under these statutes we think it is perfectly safe for any person who has no 
notice of outstanding equities to purchase real estate which the records of the 
county apparently show is free and clear from all incumbrances.” 


But could you say, with Justice Valentine, that a person could be perfectly safe if his 
subsequent interest could be defeated by a prior grantee who records his instrument 
before the subsequent purchaser records? The opinion did not state that one could be 
perfectly safe if he recorded first; it stated that one could be perfectly safe if he relied 
on a clear record, a statement obviously inconsistent with the view that priority of record 
would necessarily control. 

Most of the cases which have been decided under the statutes involved here have 
been cases in which the actual fact was that the subsequent purchaser recorded first. But 
the decisions consistently express the notice doctrine, and do not rely upon the fact that 
the second instrument was recorded first.8° The important thing in each decision js 
whether the subsequent purchaser had notice, and since he had no constructive notice (for 
the prior interest was unrecorded) many of the cases are mainly concerned with actual 
notice, implied or in fact.*! 

The leading case of this line of decisions is Jackson v. Reid®* Here there were 
successive mortgages, with the second mortgage having been recorded first. The second 
mortgagee won, but he won because he had na notice of the prior lien, not because he 
recorded first. In the opinion of the court, Justice Brewer stated, 


“The unrecorded instrument, whether deed or mortgage, is void except as between 
the parties and those who have actual notice, and a party ignorant of an unre- 
corded instrument may purchase without fear of being disturbed by the claimant 
under such unrecorded instrument. It follows, then, that as Reid did not know 
at the time of his purchase, of Jackson’s unrecorded mortgage, he acquired a priority 
of lien.” 


If priority of title were to depend upon priority of record, a subsequent purchaser 
would win by reason of his first recording as well as a prior: purchaser. The rule, if it 
were in effect, would operate in favor of either party, depending upon which one first 
recorded. Then if the rule were the law in Kansas, would it not have been adopted by 
the court as a simple and direct solution of such cases as Jackson v. Reid? Instead, how- 
ever, the court concerns itself in this line of cases with questions of constructive notice, 
or rather the lack of it, by failure of the first grantee to record. There are many cases of 
this nature which do not mention the fact of prior recording except as a matter of 
factual evidence. The decisions are not based upon the fact that the second grantee re- 
corded first. 

In one case there is a slight aberration from the normal expression, but it has little 
weight. It is the case of Hayner and Co. v. Eberhardt** Here again there were suc- 
cessive mortgagees, and the second of the two recorded first and was held to prevail. Thus 
it is on all fours with Jackson v. Reid. But the opinion written by Commissioner Simp- 
son is interesting, both for the quaintness of the language and of the reasoning. In the 
decision he states, 


“All outstanding equities of which the (subsequent) mortgagee had no notice 


. Lewis v. Kirk, 28 Kan. 497 (1882). 

. Jackson v. Reid, 30 Kan. 10, 1 Pac. 308 (1883); Lee v. Bermingham, 30 Kan. 312, 1 Pac. 73, 
1883); Sanford v. Weeks, 38 Kan. 319, 16 Pac. 465 (1888); Ennis v. Tucker, 78 Kan. 55, 96 
ac. 140 (1908); Faris t Finnup, 84 Kan. 122, 113 Pac. 407 (1911); Hyndman v. Women’s 

Foreign Missionary Soc., 6 Kan. 34, 68 Pac. (2a) 645 (1937); Farmers’ and Merchants’ State 
Bank v. Higgins, 149 Kan. S88. 89 Pac. (2d) 916 (1939). 

. Recorded deed reciting prior mortgage gave notice of the unrecorded mortgage, Taylor v. Mitchell, 
568 Kan. 194, 48 Pac. 859 (1897); nt v. et B..1 Kan. 631, 160 Pac. 1029 (1916); 
Sheriff's deed to plaintiff prevailed over the unrecorded t of @ certificate of purchase 
recon there was no notice of the assignment, Shippen = all, 47 Kan. 178, 27 Pac. 8138 


82. Note 30, supra 
33 Hayner and Co. v. Eberhardt, 37 Kan. 308, 15 Pac. 168 (1887). 
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at the time of execution and delivery of the mortgage are rendered subordinate to 
its lien by the act of recording.” 


Obviously, there is no literal basis in the statute for such a statement.*4 The equities 
of which the subsequent purchaser had no notice are rendered subordinate by the fact 
that they are unrecorded and therefore give no constructive notice; nowhere does the 
statute say that the act of recording the subsequent interest is necessary to invalidate the 
prior interests. Commissioner Simpson continues, 


“Tt is a wise state policy that sweeps away the accumulated cobwebs of an obsolete 
system, that hang about the muniments and are entwined around the chains of the 
titles to real estate within its borders, and adopts a plain, easily understood, and 
perfectly just rule of public registration, founded upon the maxim, ‘First in time, 
first in right,’ . . . So the real question is which of these two mortgages was first 
recorded without notice of the existence of the other?” 


As authority for this rhetorical and judicial flight of fancy, the Commissioner cited 
Jackson v. Reid®® and Lewis v. Kirk,** neither of which contains any expression of belief 
in the priority of record doctrine. This opinion, then, may. be safely discredited. The 
suggestion that the real question is which mortgage was recorded without notice of the 
other is novel, but without support in the statutes. 

There is one other case which should be mentioned for the completeness of the record. 
It, too, lends lip service to the theory of priority of record. It is the case of Northrup v. 
Hottenstein" in which a common grantor had made a deed and a mortgage in that 
order, the deed being recorded after the execution of the mortgage but before the mortgage 
was recorded. Apparently, then, the case fits the problem pattern. But the mortgage 
covered the same land as the deed only by mistake, and was never intended to be a 
mortgage of the same land. The case was disposed of on grounds of mistake, therefore, 
so that the mortgagee was not allowed to foreclose on property on which he had never 
intended to have a mortgage. The court said that the mortgagee’s rights were to have 
his mortgage reformed so as to cover the land intended, not to have his mortgage fore- 
closed upon this particular land, for to do so would be to take advantage wrongfully of 
a mistake. After thus disposing of the case, the court then discusses the fact that the deed 
was recorded first, stating that the “one deposited first would become valid first.” But 
this was not necessary to the decision of the case, and therefore cannot be authority for 
the priority of record theory.** 

The examination of the Kansas cases has thus led to these conclusions. First, that 
the Kansas recording acts do not require a subsequent purchaser to record in order to 
take advantage of the acts. The statutes do not express such a requirement, and if the 
legislature had so intended, the statute could easily have been so written, as a copy of the 
laws of New York, Michigan, or Wisconsin.®® 


Second, while under the Kansas statutes, the supreme court could have held that the 
statutes favored the priority of record doctrine, the court has not so interpreted them, 
but has almost uniformly expressed the idea of notice, deciding the cases on this basis 
rather than on the basis of prior recording. ‘That such is still the view of the court is 
indicated in a recent opinion written by Justice Allen in Hushaw v. Kansas Farmers 
Union Royalty Co., in which he said, 


“Subsequent transferees for value and without actual notice are given priority over 
earlier unrecorded conveyances. The holder of the prior conveyance loses his 


. See notes 1 and 2, supra. 
5. Supra. 


. Supra 
a Northrup y. Hottenstein, 38 Kan. 263, 16 Pac. 445 (1887). 
. See also Detmer v. Salinger, 101 Kan. 701, 168 Pac. 844 (1917), in which a second mo 
was invalid. A statement concerning priority of record as affecting the priority between the 
owe mortgages was therefore dictum. 
. N. Y. Birdseyes Consol. Laws 1917, » eee sec. 291. —_ Ann, Stat 1913, secs. 10843, 10850. 
Wis. Stat. 1939, sec. 235.49, origi 8. 1858, c. 86, . 25. 
Hushaw v. Kansas Farmers Union ho Co., 149 Kan. 64, "86 Pac. (2d) 559 (1939). 
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rights not by forfeiture, but by his own failure to observe the requirements of the 
recording acts.” 


Third, that it should be the continued policy of this state to protect the subsequent 
purchaser who has relied upon the record without requiring him’ to run a race to the 
office of the register of deeds to beat one who has neglected to record a prior. interest, 
The subsequent purchaser who relies on the record is’ damaged at the time he takes his 
conveyance and pays consideration. To require him to record first is to subject him to 
the added danger of being subordinated to the claim of one without whose neglect the 
subsequent purchaser would not have been injured. Such a requirement is not in har- 
mony with the settled policy of Kansas law. Again this policy found expression in the 
words of Justice Brewer, who said, 


“Every claimant of title owes a duty of notice to the public. Generally speaking, 
the record is the means of information, and the spirit of our laws is to encourage 
reliance upon the record.”*! 


Reliance upon the record, and a just operation of the recording acts, require an in- 
terpretation of the statutes as statutes of notice, not merely statutes of record. Otherwise, 
the law would cast an unjust burden upon the very persons whom the recording acts 
were designed to aid and protect. 

Evucene Ricketts, 4 
University of x 2 School of Law. 


THE WIDOW’S STATUTORY INTEREST IN LANDS CONVEYED BY 
HUSBAND DURING MARRIAGE 


I 


It has long been the policy of the law to give a wife an interest in the real estate of 
her husband. The earlier common law method of granting her this interest consisted in 
granting her what was known as dower, a life estate in one-third of the husband’s real 
estate. However, the Kansas legislature saw fit to abolish common law dower in 1868.! 

In lieu of common law dower, the legislature has given the wife an even greater in- 
terest in the lands of her husband, which amounts to the right to receive one-half of 
all real estate which the husband possessed at any time during the marriage, subject to 
certain exceptions.” 

Although the court has been uncertain as to the nature and extent of this interest 
during the lifetime of the husband, it has consistently held that the husband cannot de- 
feat the wife’s interest by a conveyance,’ by gift,* or by lease.® 


II 

Although it is agreed that the wife will receive a one-half interest in the land which 
the husband has conveyed during the marriage relationship, without her consent, an- 
other question arises when the husband has conveyed the land by warranty deed. The 
problem then is whether or not the breach of the husband’s covenants of warranty would 
create such a debt as would prevent her recovery of the land from the grantee. This 
question is presented when the wife, after the death of the husband, brings ejectment 
against the grantee. The grantee has a warranty deed, the covenants of which clearly 
have been broken. That the grantee has a right of action against the husband’s estate 
is admitted, and he could reach other property in the hands of the heirs at law.* This, 


. Lee v. Bermingham, 30 Kan. 312, 1 Pac. 73 (1883). 


- Kan. G. . 1868, 83-28. 

- Kan. G. . (1989 Supp.) 59-5 

. Kennedy Haskell, 67 Kan. “i, 73 Pac. 913 (1903); Murray, 102 Kan. 184, 170 
Pac. 308 (1918); Garls v. Carls, 145 Kan. 262, 65 Pisa) 257. 711987). 

. Flanigan v. Waters, 57 Kan. = ot ange b (1896 ). 

. Bates v. State Savings Bank, 136 Kan. P.(2@) 148, 92 A.L.R. 1873 (1983). 

. Staker v. Gillen, 148 Kan. tin 53 P(2a), "sa (1986) says: ‘‘The party ting an 
fe seaity Seems on § test takes 6 ees Se Oe oe t of the decedent’ 
Fletcher v. Wormington, 24 Kan. 260 (1880), where after the estate had been 
fw it was held the heirs were liable to contribution to pay a judgment against their 
or a breach of covenants of warranty. 
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however, relates to property belonging to the husband at the time of his death, and in 
this respect the wife would be in the same position as other heirs, as to property that 
she got directly from the estate. 

The present problem most clearly arises when the estate is insolvent and the only 
recourse available to the grantee is to subject the one-half interest of the wife to the pay- 
ment of his damages. The measure of his damages is the value of the one-half interest 
in the land and if the grantee prevails, the wife’s statutory interest is completely destroyed. 

This necessitates an inquiry into the nature of the wife’s statutory interest in her hus- 
band’s property under the Kansas Statutes. Such a discussion must start with an under- 
standing of common law dower which is the basis of all statutory provisions for widows.’ 

Greene, J. in Nagle v. Tieperman® speaks of common law dower: 


“The right of dower was a present property interest of the wife in the real estate 
of the husband. It was not derived by descent and did not depend upon the date 
of the husband’s death. It became complete upon the concurrence of seizin in the 
husband and the marriage relation of the parties, and was held by the wife wholly 
independent of the husband.” 


The right of dower was not abolished in Kansas for the purpose of creating a lesser 
interest in the wife in the real estate of her husband, but to create a greater one. In 
Bates v. State Savings Bank,® the court said: 


“There can be no dispute that the system of liberal and enlightened legislation 
which was adopted was designed to give to the married woman while the marital 
relation exists, and to the married woman who survives her husband, an economic 
status immeasurably superior to and more secure than what she enjoyed at com- 
mon law.” 


It would seem, therefore, that when the legislature enacted the statute which pro- 
vided that the widow should be entitled to receive one-half of the deceased husband’s 
real estate, to the disposition of which she had not consented, they definitely intended to 
secure a maintenance for the widow and her children which the husband was not to be 
permitted to defeat by any act or omission. The court has repeatedly supported and 
safeguarded this legislative intent. 

If the husband’s grantee is allowed to subject the wife’s interest in the land to the 
payment of damages for the breach of the husband’s covenants of warranty, this either 
takes the land from the wife or compels her to pay in cash to the grantee the full value 
of what she gets. It would appear to be rather contradictory to hold that the conveyance 
by the husband without her consent is invalid as a transfer of her interest in the property, 
and at the same time to hold that it is perfectly valid and binding on her to the full value 
of that interest so far as the covenants of the instrument are concerned. 

It would seem better to hold that the provisions of the statute mean that the con- 
veyance in which she did not join shall have no binding force or effect upon the widow, 
but shall be utterly void as to her, both as to the transfer of the property, and also as to 
liability for damages, on the theory that her superior title under the statutes creates a lia- 
bility for breach of the husband’s covenants. 

There are two decisions of the Supreme Court of Missouri which hold that a breach 
of express covenants in a deed by the husband alone cannot be set up to defeat the widow’s 
rights in the real estate. In Bartlett v. Ball*® and Bartlett v. Tinsley the widow was 
7. The nature and object of dower are stated in 19 Corpus Juris 460 as follows: ‘‘The object in 

allowing dower is to furnish means and sustenance for the wife and for the nurture and educa- 

tion of the younger Mhildren after the death of the husband and father, and looking to this object 
is held sacred and has been strongly fortified against invasion. It is a legal, an equitable, and 

@ moral right, favored in a high degree by law, and whether it is claimed by a suit at law or 

in equity, the principle ie the same. Oourts are vigilant and astute in preserving dower, and 

will always award it in case of doubt. But dower exists also for the reason of public policy, 
dent entirely upon = maintenance and nurture of the widow and her children; it is 


not 
ox in this country as itive and definite institution of the state.’ 
‘ BL. 53 ? 57, 88 Pac. 969 1906). 


. 142 2 Mo. 28 28, is 8.W. 783 (1897). 
- 175 Mo. 319, 75 B.W. 143 (1908). 
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claiming dower in certain property. It was held by the Court that a statute providing that 
the wife should not be bound by a conveyance in which she had not joined was not to be 
defeated by another statute which provided that she should obtain the property only 
after payment of debts. In other words, the holding was that the assignment to her of 
real property transferred by the husband by a conveyance in which she did not join, 
would not, upon the theory of a breach of covenant in the deed, create a debt under the 
statutory provision for debts such as could be asserted to the prejudice of the wife. 

The present problem was met squarely in a Minnesota case, Goodwin v. Kumm.2 
There the husband had conveyed the land with full covenants of warranty to the de- 
fendant’s grantor, without the consent of the wife. The plaintiffs were the heirs of the 
wife, who had survived the husband. The statute of Minnesota gave the wife a fee 
simple interest in such lands and, as in the Kansas statute of 1935,'* the interest was sub- 
ject to the debts of the deceased. The trial court had held that as the wife would have 
taken a one-third interest in the conveyed land subject to the debts of the husband, if 
the plaintiffs took one-third of the land, that would constitute a breach of the warranties, 
the damage for which would be equal to the value of the land and would be a valid debt 
against the father’s estate. As there was no other property to pay the debts, other than 
this one-third, the trial court applied the rule of rebutter by olianed warranty in order 
to avoid circuity of action and found for the grantee. 

The Supreme Court of Minnesota reversed this judgment and said: 


“Tf this is true, all that a husband would have to do to effectually deprive a wife 
of her statutory interest in his real estate would be to convey it by his sole deed, with 
covenants, which, in case she claimed her third after his decease, would create the 
very debt against his estate which would prevent her recovery. The husband can- 
not thus do by indirection what the law prohibits him from doing directly.” 


This case was summed up later in Merrill v. Security Trust Company,'4 where the 
court said: 


“That case was rightly decided on the ground that the husband cannot, by his 
covenants of title against the inchoate interest of his wife in the deed of conveyance, 
create by their breach a debt which will indirectly have the effect of divesting the 
wife’s inchoate interest in the property conveyed.” 


The Kansas court adopted this point of view in Bates v. State Savings Bank, supra, in 
which case the husband while married to plaintiff had executed a lease of a lot which he 
owned and on which stood a large and valuable business building. The lease was to 
expire in 1945. Upon the death of the husband in 1928, this land was allotted to the 
widow under Kan. G. S. 1935, 22-108. The widow brought ejectment against the lessee. 
The defendant contended that by the lease the husband had impliedly warranted that the 
defendant should have peaceable possession of the premises to the end of the term, and 
if the plaintiff should be put into possession, the covenant would be broken and de- 
fendant would suffer great damages, which would constitute a claim against the lessor’s 
estate. 

The court, in very positive language, refused to allow a recovery for the defendant. 
In commenting upon defendant’s argument, the court said: 


“If the defendant’s contention is well founded, the result would be an enormous 
judgment which would consume plaintiff's allotment for its satisfaction, and W. L. 
Bates could by indirection defeat plaintiff's fee simple by a long lease for years in 
which she did not join.” 


The court said that to allow recovery upon the husband’s warranty was much the 
same as the ancient device used in defeating dower in the days before the beginning of 


12. 43 Minn. 403, 45 N.W. 853 (1890). 


13. Seq., note 19. 
14. 71 Minn. 61, 73 N.W. 640 (1898). 
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the reign of Edward I. The practice was for the husband to make a conveyance and 
then suffer a common recovery. 
The court refused to allow such a practice in Kansas and said: 


“The husband cannot directly or indirectly defeat the widow’s right by implied 
obligation arising upon a lease to which she has not assented.” 


It is a universal principle that the law of the state in which an instrument is made 
becomes ipso facto a part of the instrument. This was stated by the Kansas court in the 
case of Greer v. McCarter,’® as follows: 


“Both parties, of course, knew what the law was, for every person is presumed to 
know the law, and ‘ignorantia legis neminem excusat.’ Both parties knowing what 
the law was contracted with reference to it. It entered into and was formed a part 
of their contract. Their contract was precisely the same as though they had at- 
tached said section 12 to their contract and expressly made it a part thereof.” 


The court again recognized this principle in Bates v. State Savings Bank, supra, in 
which they said that the implied warranty of peaceable possession under the lease 
“. .. was subject to a condition as effective as if expressed in the lease: ‘subject how- 
ever, to the rights of the widow of the lessor under the statute of descents and dis- 
tributions, should he die within the term’.” 


The court in the same case went on to say: 


“So far as a lessee for years under a lease granted by one spouse is concerned, the 
lessee takes at his own risk. He is not an innocent purchaser, because the law in 
effect writes into his lease the condition proposed above. He cannot found rights 
on failure or neglect to obtain joint consent, and if ‘he cannot assure himself, he 
must take the business hazard, or seck a lease elsewhere.” 


In the Bates Case the court was dealing with an implied warranty, but the reason- 
ing is perfectly applicable to the present case. Whether a warranty is express or im- 
plied is immaterial in considering the consequences of allowing the widow’s interest 
to be subjected to damages for a breach thereof. It is likewise immaterial whether the 
husband has attempted to interfere with his wife’s interest by deed or by lease. By the 
Bates Case, the court appears to have established that the legislature in providing for 
the widow meant to protect her interests from any and all acts of the husband. 

Any other decision would allow husbands to work the grossest fraud upon their 
wives and completely nullify the statute. Although the statute says that the husband 
cannot destroy the wife’s interest in his property without her consent, the husband could, 
under contrary decison, effectively destroy this interest by merely adding covenants of 
warranty to his conveyance. 

Thus far the problem has been discussed on the assumption that the wife’s interest 
was subject to the payment of the debts of her deceased husband, as expressly set forth in 
the 1935 statutes.1© However, in 1939, the Kansas Legislature enacted the Probate Code, 
and the question now to be considered is whether the wife’s interest, under Kan. G.S, 
(1939 Supp.) 59-505, in lands conveyed by the husband during his lifetime and during 

marriage relationship, without her consent, is subject to any of the debts of the 
husband’s estate. 

Ill 

Let us first consider the results if the husband had not conveyed the real estate before 
his death, and hence it had remained in his estate upon his death. Kan. G.S. (1939 Supp.) 
59-504, provides that: 


“If the decedent leaves a spouse and no children nor issue of a previously deceased 
child, all of his property shall pass to the surviving spouse. If the decedent leaves 


15. 6 Kan. 17 (1869). 
16. Seq., note 19. 
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a —_— and a child, or children, or issue of a previously deceased child or child- 
one-half of such property shall pass to the surviving spouse.”!7 


This section clearly provides the method of descent and the interest in property of the 
husband which the surviving spouse will take, depending upon whether or not there 
are children to be considered. However, this section cannot be read alone, but other 
sections of the Probate Code must be considered with it in an analysis of its meaning. 
Turning to Kan. G.S. (1939 Supp.) 59-502, one finds the following statement: 


“Subject to any homestead rights . . . and debts, the property of a resident de- 
cedent, who dies intestate, shall at the time of his death pass by intestate succession 
as provided in this article.” 


Thus it is evident that property which remains in the estate at the time of the husband’s 
death is subject to debts under 59-502. It is to be noted, too, that both of the statutes 
clearly state that property of the decedent is to pass or is subject to the debts of his estate. 
Other sections of the Probate Code which concern debts are similarly stated.1* Property 
necessarily means real estate or other assets actually belonging to the decedent at the 
time of his death. It is obvious, therefore, that the intent of the legislature under the 
new Probate Code was to give the wife a one-half interest in the property of her hus- 
band which was in his hands at the time of his death, under 59-504, subject, however, 
to any claims against the estate in the form of debts. 

It is to be noted that under Kan. G.S. 1935, 22-108'® the legislature provided that 
the widow would have one-half interest in the real estate which the husband had had 
at any time during the marriage relationship, subject to the following conditions: 


(1) That it had not been sold on execution or other judicial sale. 

(2) That it was not necessary for the payment of debts; 

(3) That the wife had made no conveyance; and 

(4) That the wife, at the time of the conveyance, was, or had been, a resident of 
the state. 


It would appear, therefore, from a consideration of the 1935 statute and the new 
Probate Code that the legislature intended to change the situation so that only property 
which the husband actually owned at the time of his death was subject to his debts. 
The 1935 statute provided that one-half of any property or real estate which the hus- 
band had had at any time during the marriage was to pass to the wife subject to the pay- 
ment of the debts of the husband. \n rewriting the provision in the new Probate Code, 
the legislature changed the wording of 22-108 to read as follows: 


59-505. “Also, the surviving spouse shall be entitled to receive one-half of all real 
estate of which the decedent at any time during the marriage was seized or pos- 
sessed and to the disposition whereof the survivor shall not have consented in writ- 
ing, or by will, or by election as provided by law to take under a will, except such 
real estate as has been sold on execution or judicial sale or taken by other legal 
proceedings: PROVIDED, That the surviving spouse shall not be entitled to any 
interest under the provisions of this section in any real estate of which such decedent 
in his lifetime made a conveyance, when such spouse at the time of the convey- 
ance was not a resident of this state and never had been during the existence of 
the marriage relation.” 


17. Peotone of statutes have been italicized by the writers for emphasis. 
18. Kan. 8S. (1989 Supp.) 59-1405: ‘*The property of a decedent, except as provided in sections 
19 ‘ss: -401) and 21 — 403), ee be - le for the payment of his ebts and other lawful de- 
mands against his es 8. (1939 pp) is 59-1410: ‘The executor or admin- 
we may &-' ‘real oa estate ot a a whenever the f is y for the pay- 
ment 0 eb 
. ‘One half ‘in value of all the real estate in which the husband at any time during the mosviogn, 
had a legal or equitable interest, which has not been sold on execution or other judicial 6, 
and not Tey th Guaeaed oF Aaben, cad cf Wakes tio etd ken nde as sanvewanen, shall, 
under the ion of the probate court, be set apart by eX executors or administrators as her 
property, in fee simple, upon the death of the husband, if she survives him; PROVIDED, that 
the wife shall not be entitled to any interest, under the provisions of this section, in any land 
to which the husband has made a conveyance, wry, the wife, at the time of the conveyance, is 
not and never has been a resident of this state . 
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Clearly, the wife’s interest is still subject to some conditions, but upon close exam- 
ination, one finds that of the four conditions above-mentioned, the new statute 59-505 
does not include the second condition, namely: “That it was not necessary for the pay- 
ment of debts.” It would appear that the intent of the legislature was to allow that prop- 
erty which remained in the estate of the decedent at the time of his death, as mentioned 
in 59-504, to be subject to debts as provided in 59-502. But there the term property of 
the decedent is clearly set forth as the thing subject to debts, and the real estate men- 
tioned in 59-505 can certainly not be classified as property of the decedent—it did not 
“belong to him” at the time of his death, 


Were the husband to have conveyed the real estate with the consent of his wife, 
prior to his death, it is evident that he would have no further claim to the property. 
Having once deeded the property to a third party, his rights and equities in the same 
would have disappeared; there would be no possible means by which he could claim 
any further interest in the real estate. The same thing is true in the case that his wife 
has not joined him in the conveyance. The husband has conveyed all of his right, in- 
terest, and title to the property. In the present situation, it is possible for the husband 
to convey real estate of which he is possessed during the marriage, but the statutes of the 
state provide that if he does this, although all of his equities in the real estate are gone, 
the purchaser takes the land subject to the interest of the wife. This interest would 
seem to be very much like the fee on condition at common law. The land here would 
be conveyed upon the condition that the wife does not survive the husband. If she does 
not predecease him, her right to one-half of the real estate conveyed without her joining 
in the deed becomes vested. However, this is no basis for stating that her interest is 
subject to the debts of the estate of her husband. She receives property which was in the 
hands of her husband at his death subject to whatever statutory provisions there are re- 
garding same. The legislature has set forth in 59-502 and 59-504, that she takes such 
property subject to the debts of the estate. But the legislature seems to have segregated 
the statute concerning the descent of property in the estate of the husband at the time 
of his death from that which came to her by virtue of her not having joined in the deeds 
made during her husband’s life, and seems to have provided that the latter shall be free 
from the husband’s debts. 


Tt cannot be argued that the above provision has injured creditors or that they have 
relied upon this interest for the payment of their debts. If the husband conveys the land, 
not to defraud creditors, and the wife does not survive him, he has forever relinquished 
any claim to the land. It does not return to his, estate, and there seems to be no pos- 
sible way by which creditors may reach it upon his death, because the wife takes her 
interest Dy operation of law, and not as an heir of the husband, in these specific in- 
stances.20 


This change which the 1939 legislature appears to have made with respect to the 
widow’s statutory interest seems to be a very wise compromise. Common law dower 
was in effect in Kansas prior to 1868, and gave the widow a one-third interest, free of 
all debts, in her husband’s land to which she had made no release. The provisions of 
the 1935 statutes gave her a one-half interest in all land owned by the husband at any 
time during the marriage, and in which she had not joined her husband in conveyance, 
the said interest being subject, however, to the debts of the husband. 

Under the present interpretation of the intent of the legislature, as expressed in the 
new Probate Code, the land which the husband owned at the time of his death would be 
subject to his debts, but the land which he has conveyed, and in which conveyance his 
wife did not join, would not be subject to debts. 


Leta Srepert, 42 
ArNnoip GILBERT, *41 


University of Kansas, School of Law. 


20. McKelvey v. McKelvey, 75 Kan. 825, 89 Pac. 668, 121 Am. St. Rep. 485 (1907). 
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IS CONSIDERATION SUPERFLOUS? 

What promises are legally enforceable? This apparently simple question has plagued 
legal philosophers for centuries. Even today, a serious difference of opinion exists as to 
the answer, both among, and even within, the various legal systems of the world; and 
there is indeed reason to doubt whether any of the present solutions are satisfactory, 

There is uniform agreement, however, that all promises are not legally enforceable. 
The difficulty is then that some are and some are not. At once the search begins for a 
set of rules or, better, for a single conclusive test which will nicely differentiate those 
promises which are enforceable from those which are not. 

Since this problem is one of contract law, any discussion of the matter is likely to 
involve certain phraseology. Hence, it is well to recall that “ a contract is a promise or 
a set of promises for the breach of which the law gives a remedy, or the performance of 
which the law in some way recognizes as a duty.”! The formation of a contract is usu- 
ally said to depend upon the elements of legal capacity of the parties; their intent to enter 
a legally enforceable agreement, usually evidenced by the acceptance by one party of the 
offer of the other party; consistency with public policy; and, lastly, consideration. Since 
consideration is, briefly, our present test of what promises or what expressions of inten- 
tion are legally effective, this fourth element is the object of our immediate concern. 

The general rule is that consideration to support a promise is always necessary for 
its enforcement. A more nearly accurate statement, however, is that only under a broad 
definition of consideration does the general rule apply; while, under a narrow definition 
of consideration, many “anomalous” promises are enforced irrespective of consideration. 
Under the narrow Restatement view of consideration, expressed in section 75 as some- 
thing bargained for and given in exchange, it has been necessary to list separately several 
instances in which consideration is unnecessary.? 

Enough about consideration for the moment, and let us take a look at other world 
systems of law to see what equivalents, if any, we can discover. Then we may the better, 
having gained perspective, answer the question whether the concept of consideration 
should be retained in our law. 

Continental European countries generally have taken over the concept of causa from 
the Roman law. A typical statement is in Article 1108 of the Napoleonic Code, which 
names causa as one of the essential elements of a contract. And article 1131 further 
states that “An obligation without causa, or with a wrong causa, or with an illicit causa, 
cannot produce any effect.” This concept has not been narrowly interpreted. While 
the French law does include certain evidentiary requirements corresponding to our 
Statute of Frauds, many promises are enforceable in France which are not in Anglo- 
American countries. The general requirement is simply that of serious intent deliberately 
expressed, The results include the fact that a contrat de bienfaisance, a promise of a gratu- 
ity, if stamped with a notarial seal, is upheld by law. And, since a promise to keep an 
offer open for a certain time may be as serious as any other, this promise is binding; and 
rar! i no promise to keep the offer open is made expressly, such a promise may be im- 
plied: 

French legal writers, incidentally, are not in agreement as to the value of causa. 
Colin and Capitant perhaps express the prevailing view that the doctrine is well nigh 
indispensable. On the other hand, causa is subjected to severe criticism by such writers 
as Planiol, Baudry-Lacantinerie and Barde.* These latter men state that causa is too often 
indistinguishable from motive, which is not required in a contract. Hence, causa is both 
confusing and unnecessary. The only essentials to a contract should be consent and 
legal capacity of the parties and a certain object forming the substance of the agreement. 

Spain and Italy each have a doctrine similar to that of the French causa. The Civil 


. American Law Institute, ‘‘Restatement of the Law of Contracts,’’ section 1. 

. Restatement, supra, sections 86-90. 

. Of. Lorenzen, ‘‘Causa and Consideration in the Law of Oontracts,’’ 28 Yale L.J. 621, 639 (1919). 
. Walton, ‘‘OCause and Consideration in Oontracts,’’ 41, Law Quarterly Review 306 (1925). 
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Code of Spain of 1889, article 1261, states that there is no contract unless the following 
requisites exist: 
1. The consent of the contracting parties; 


2. A definite object which is the subject matter of the contract; 
3. A causa for the obligation established. 


As an example of the typically broad definition of the Latin yardstick for the en- 
forcement of promises, article 1274 states that “in contracts of pure beneficence the 
causa is the liberality of the benefactor.”® 


An enumeration of the other countries generally adopting causa shows that Anglo- 
American countries cannot ignore the existence and influence of this rival doctrine. Thus, 
Porto Rico, the Canal Zone, the Philippine Islands, Holland, Scotland, South Africa, and 
Ceylon® all have a doctrine in contracts directly comparable to that of causa. The named 
American dependencies show, of course, the Spanish influence. The Scotch law has a 
civil law basis, but is influenced at many points both by common law and by canonical 
law. But as to the enforcement of promises the Latin influence has been the strongest. 
The result is that, subject to certain evidentiary requirements, Scotland requires nothing 
more than the expression of a deliberate intent to benefit the promisee.’ South Africa 
and Ceylon show the definite influence of Roman-Dutch law. In 1874, an important 

case in the Colony of the Cape of Good Hope held that the Roman-Dutch oorzaak was 
thar ta to the English concept of consideration. But, in 1919, a plaintiff sued for 
breach of contract after the defendant wrote cancelling a written option he had previously 
given the plaintiff to buy defendant’s farm for 4,000 pounds. The defendant con- 
tended that, as there was no consideration given for the option, the option was revocable 
without liability. The Supreme Court of South Africa held the defendant liable, dis- 
allowing the consideration theory in favor of the Roman-Dutch notion. Said the court, 
“A good cause of action can be founded on a promise made seriously and deliberately 
and with the intenton that a lawful obligation should be established.”® 

At this point it may be well to mention the peculiar situation of the State of Louisi- 
ana and the Province of Quebec, both of which create some difficulty within common 
law countries because of their French background. The Civil Code of Louisiana, article 
31, requires causa, not consideration; but recent decisions have shown the confusion re- 
sulting from the influence of nearby consideration.® The Quebec Civil Code of 1886 
follows the form of the Napoleonic Code of 1804, but its substance generally reproduces 
the uncodified French customary law prevailing in Quebec when that province was 
transferred to England in 1763. Apparently the French codifiers naively assumed that 
the English doctrine of consideration was synonomous with their causa, as article 984 
impartially requires either consideration or causa for the validity of a contract. The re- 
sult is uncertain, but appears to be somewhere between the civil law and the common 
law. While Quebec will not enforce a gratuity, their courts tend to enforce more 
promises than an accepted consideration doctrine would allow, such as promises based on 
“moral consideration.”?° 

Finally, there is a group of countries which have adopted neither consideration, 
causa, nor any similar doctrine. It may be significant that all the countries whose law 
has recently been codified have omitted the concept of causa. In spite of the pronounced 
influence of the Napoleonic Code in many respects, the Portugese Code of 1867, the 
German Code of 1900, and the Swiss Code of Obligations of 1911 mention neither 
causa, consideration, nor an equivalent. Japan! and Brazil also fall within this classifica- 
tion. It is incorrect to assume, however, that these countries enforce promises indiscrim- 

5. Fisher, ‘‘The Civil Code of Spain,’’ fourth edition (1930). Causa translated consideration, however. 
6. Lorenzen, supra. Other countries so listed include Argentina, Belgium, Bolivia, Chile, ‘Columbia, 
7. Bee Bmw ag ‘Consideration in the Law of Scotland,’’ 55 Law Quarterly Review 358 (1939). 

8. wane a ey South African Law Reports (1919), Appellate Division 279. Noted in 
9. See Snellings, * Bacee : and Consideration in Louisiana,’’ 8 Tulane L.R. 178 (1934). 

10. Lee, ‘‘Cause and aa ere mo in the Quebec Civil Code,’’ 25 Yale L.J. 586 (1916). 


11. Wright, ‘‘Ought the Doctrine of Consideration To Be ‘Abolished From the Common Law!’’ 49 
ym sal L.R. ey “(1986) ; and Walton, supra. 
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inately. The Civil Code of Brazil of 1933, for example, shows a tendency to narrow 
the scope of promises that will be enforced where there is lack of what the Anglo-Saxon 
would call consideration. Then, the Commercial Code of Brazil of 1932 emphasizes 
prescribed forms. Oral testimony is conclusive only where the amount of the contract does 
not exceed 400 milreis; otherwise, oral testimony is admissable only to corroborate 
written evidence.!? 


In summary, it may be said that non-Anglo-American countries enforce many prom- 
ises which fail of legal recognition under the doctrine of consideration. Causa is more 
generous to the promisee and more exacting upon the promisor than consideration. And, 
further, some of the recent Codes have found even causa too great a barrier in the en- 
forcement of promises. Any inquiry which stops at this analysis is, however, super- 
ficial. Wherever consideration has been abandoned, form has been insisted upon. The 
French enforce a promise of gratuity, but only if the promise is made under oath before 
a notary; the Scotch enforce a gratuitous obligation, but only if it is evidenced by a 
formal writing known as a “writ.” 


But, now, what is the status of consideration? As before stated, section 75 of the 
Restatement defines consideration as something bargained for and given in exchange for 
a promise. The “something bargained for” may be either an act, a forbearance, the 
creation, destruction, or modification of a legal relation, or a return promise. Surely this 
definition has the advantage of definiteness and simplicity. And up to this point there 
has been little objection to the application of ‘the doctrine of consideration. But even 
Anglo-American countries, so relatively unexacting on the promisor, insist upon en- 
forcing more promises than those enumerated in section 75. Just how many more is 
a baffling question. The Restatement recognizes at least five exceptions to its own 
rule: promises to pay a debt barred by the statute of limitations; promises to pay a 
debt discharged in bankruptcy;- promises to perform a duty in spite of the non-per- 
formance of a condition; promises to perform a voidable duty; and promises reasonably 
inducing definite and substantial action.!* To this list the courts, at various times, have 
added other exceptions, such as promissory estoppel, 14 composition agreements with 
creditors,!5 promise of a creditor to accept less than the amount of the debt,!* promise of 
a bonus to an employee,!? and a promise to make a charitable subscription. The truth 
is that the courts are continually, if not consistently, extending the doctrine of consider- 
ation far beyond the former notion of “something bargained for.” It might even be 
suggested that consideration in its broadest sense is, as well as an enforcer of bargains, 
an instrument of public policy in preventing serious injustice. 


What, then, are the objections to the doctrine of consideration? 

1. Consideration defies definition, even recognition. Only so long as the doctrine 
is limited to the confines of section 75 of the Restatement is its presence or absence a de- 
terminable factor. Sometimes such an objection is not serious. But consideration is 
the standard introduced to make a nice differentiation between promises enforceable and 
promises unenforceable, the principle created to remove obscurity. Yet, not even the 
lawyer, let alone the bewildered layman, knows what it is. 


2. The doctrine of consideration results too often in the defeat of the intent of the 
parties. Again, section 75 is commendably exact, but its exclusive application would 
often frustrate the deliberate intent of the parties. A creditor would never be bound by 
his agreement to settle for less than the amount of the debt although the promise was 
made to gain advantage for the creditor as well as for the debtor and, hence, deliberately 
made. A seriously given promise to donate to the building of a church could be de- 
feated by greedy heirs of the promisor. 


. Crawford, Under the Laws of Brazil, U.S. Department of Commerce Trade Promotion 
Serie tio. ae sgn Pp. 25-26 

. Restatement, oes, saat 86-90. 

. Ricketts v. Scothorn, 57 Neb. 61, 77 N.W. 365 (1898). 

. Good vy. Cheesman, 2 B. & Ad. 328 (1831); 7 v. Snow, 37 Iowa 410 (18738). 

2 Sigler ¥. Sigler, 98 i. 524, 158 Pac. 864 (1916 

. Mabley & Carew Oo. v. Borden, 129 Ohio St. 375, 195 N.E. 697 (1935), ad L.R. 148. 

. ¥.M.O.A. v. Estill, 140 Ga. 291, 78 S.E. 1075, 48 L.B.A. (N.8.) 783 (1913 
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3. An attempt to include within the concept of consideration the exceptions or the 
“anomalous”?® situations destroys any certitude which the doctrine of consideration 
may have had. While such a definition, though more confusing, may accurately reflect 
the law of the cases, still the result will simply be an expression of the disintegration of 
the doctrine of consideration. Instead of being an independent standard of promises 
legally effective, consideration will be just the label for a collective list of promises which 
the courts usually enforce—including the enforcement of promises ranging all the way 
from agreement executed by one of the parties to the application of promissory estop- 
pel. The significance of consideration then becomes grammatical, not legal. In des- 
peration, authors are likely to reason circuitously, stating, first, that X promise is en- 
forceable because supported by consideration; then, later, that consideration exists be- 
cause X promise is enforceable. 

4. The whole situation tends to promote a distrust of both law and lawyers. Since 
the lawyer cannot give his layman friend a straightforward definition or description of 
the doctrine, and since there is no apparent connection between the doctrine and the 
principles of honesty, fair play, or the keeping of a man’s “word,” the layman shrinks 
from the idea as being a tricky technicality created for the very, purpose of preserving 
the obscurity, and even lurking injustice, of the law. A farmer or business man is 
shocked to learn that a serious promise honestly made is not necessarily enforceable. 

In the same connection it might be urged that when a law student is introduced to 
the subject of consideration, he has received his first lesson in chicanery. First, he learns 
of the necessity of consideration. Then he learns that it may be found in many and 
devious ways that never entered the minds of the contracting parties. He learns that 
the consideration for a surety’s promise is the creditor’s extension of credit to the prin- 
cipal debtor. Yet, he knows that in most cases the surety did not in fact bargain for the 
extension of credit, but was simply extending a favor to a friend. He has learned that 
the law will not look at the facts as they are. 

It may be urged with some logic that the foregoing discussion} does not prove that 
consideration is vague, useless, or harmful, and consequently deserving of abolition. 
But I believe it may be safely stated that the status of consideration presents a major prob- 
lem in the modern Anglo-American legal world. 


What is the solution of this problem? One answer is laissez-faire. Let the doctrine 
alone, as is being done now, and the courts, with the infrequent help of the legislature, 
will create sufficient elasticity in the doctrine not only to preserve its existence at least 
in name, but perhaps promote justice as well. Adherents to this notion will cite prom- 
issory estoppel and section go of the Restatement as evidence of the possibilities of de- 
velopment of the law even under the doctrine of consideration. Actually, such 
is more likely to be in spite of consideration than because of it. But, rightly of wrongly, 
this position has a good chance to prevail because of the historic opposition of the law 
to any immediate and open change of theory, described by Dean Pound as “juristic 
pessimism.”2° 

Another solution is the antithesis of the first. If the most recently codified legal 
systems have demonstrated not only by theory but also by experience that both considera- 
tion and causa are dispensable, why should forward-looking Americans persist in the 
ancestral worship of an unnecessary doctrine? But, admitting the uselessness, even the 
mischief, of consideration, What should the test be? |Whiat is the logical and ethical 
substitute? The answer is that there need be no direct substitute. Consideration, the 
“fourth element” of a contract, is superfluous. All that is needed is proper emphasis upon 
the remaining three elements in the formation of a contract so that all promises will be 
enforced which are seriously made and consistent with public policy. If simplification is 
the greatest need, this solution should win. Public policy is a term well enough defined 
and understood, yet elastic enough, to present little difficulty. Intent is often an in- 
definite concept, but inescapable nevertheless. As long, however, as intent is a de- 
19. Of. Puller, ‘‘Williston on Contracts,’’ 18 North Carolina L.R. 1 (1939), as to the usual reluctance 


of legal writers to recognize the ‘‘anomalous’’ cases. 
20. ‘‘Interpretations of Legal History’’ (1930), p. 66. 
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terminable factor in criminal law, torts, sales, and other fields of law, it can surely be 
made a discoverable element in the field of contracts. 

Even if the time for positive action has arrived, the courts may rightly feel that, ir- 
respective of the wisdom of the move, the doctrine of stare decisis prevents them from 
making a direct change or reversal. A model statute, therefore, is submitted so that the 
legislature may open wide the door of progress that the courts dare only to set ajar. 

An Act to Abolish Consideration: 

1. The doctrine of consideration is hereby abolished. 

2. No contract shall be declared unenforceable where two or more parties with legal 
capacity to contract have deliberately expressed an intention to be found legally and their 
resultant agreement is consistent with public policy. 

3. The Statute of Frauds and all laws relating to the form in which a promise must 
be made to be enforceable shall, however, retain their full force and effect. 

4. Any statement of intention made under oath shall always be conclusive evidence 
of the deliberateness of that intent; this does not mean, however, that the courts may 
not use any other recognized method of proving intent. 

The central theme is that people should keep their plighted word. Such an idea 
is not novel. The basic elements in the formation of a contract are preserved, i.c., parties, 
offer, acceptance, and public policy. The only difference created by the proposed statute 
is that now in every case a man must keep his promises that are seriously made. 

If there be any objection that the above statute will result in a too indiscriminate 
enforcement of promises, that the “jury risk” of the promisor is made unnecessarily haz- 
ardous, an alternative fourth article is submitted: 

4. No promise, however, the main purpose of which is to bestow a gift, shall be en- 
forceable unless the deliberate intent is made under oath. For any other type of promise 
the courts may use any recognized method of proving intent. 

The above discussion and proposed solutions are submitted in the hope that modern 
law will retain its vitality through a process of orderly growth consistent both with the 
fundamental precepts of the profession and with the reasonable expectation of the lay- 
man. Without the former, any heralded advance is a betrayal of cherished ideals. 
Without the latter, the glory of the profession cannot extend beyond the narrow con- 
fines of its own membership. 

Cuamp A. GraHAM, 41 
University of Kansas, School of Law. 


STOPPING PAYMENT OF THE CERTIFIED CHECK IN KANSAS 

One Smith drew a check upon the Farmer’s State Bank off Zenda payable to plain- 
tiffs agent. The check was required to be certified by plaintiff's agent as a condition 
precedent to his permitting Smith to examine a carload of corn on plaintiff's tracks, which 
had been consigned to Smith. Before the check was delivered, plaintiff's agent and 
Smith agreed that if upon inspection of the corn it was found to be unsatisfactory, Smith 
should be permitted to refuse the car and get back his certified check. Thereupon the 
check was delivered, the seals on the car were broken, and upon inspecting the corn 
Smith found it to be in unfit condition and rejected it. Plaintiff's agent then refused 
to return the check to Smith. Apparently the bank refused to pay the check when it 
was presented, on the grounds that Smith had ordered payment stopped. Thereupon 
plaintiff sued the bank on its certification. The trial court had permitted the bank to 
interplead Smith. Held, the certification of a check by a bank creates an ‘original lia- 
bility on the part of the bank, and it cannot resist the enforcement of its contract of 
certification in order to make a set-off or defense available to its depositor. The bank 
was required to pay the full amount of the check, and Smith was held to have been 
improperly interpleaded. McAdoo, Director General of Railroads v. Farmers’ State Bank 
of Zenda & Smith, 106 Kan. 662, 189 Pac. 155 (1920). 

The question raised by the McAdoo case is whether the drawer of a check which 
has been certified by the bank upon which it is drawn, may assert a personal defense 
as against the payee or holder, so that the drawer retains the right to order the bank to 
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stop payment. Where the payee or holder is a holder in due course he takes free of per- 
sonal defenses, just as he would in the case of an uncertified check, and this problem 
ts no difficulty. Sutter v. Security Trust Co., 95 N. J. Eq. 44, 96 N. J. Eq. 644, 
122 Atl. 381, 35 A.L.R. 938 (1924); Wilson v. Mid West Bank, 193 lowa 311, 186 N. W. 
1 (1922). But where the payee or holder by his own intentional wrongdoing has 
Ae the check from an innocent drawer, the problem becomes more acute, and 
principles of justice and equity might seem to require that some consideration be given 
to the nature of the drawer’s defenses. 

Upon first reading the McAdoo Case the answer to this question in Kansas seems 
fairly simple—namely, that the drawer after certification no longer has any control over 
the instrument, and he cannot order the certifying bank to stop-payment. But when 
considered in the light of the reported cases in other jurisdictions bearing on, this prob- 
lem, the opinion of the McAdoo Case may leave considerable doubt as to just what the 
law is in Kansas. 

In the first place, would the decision be conclusive in a case presenting a different 
type of defense than that before the court in the McAdoo Case? It is fairly certain that 
the Kansas court regarded the facts pleaded in justification of the stop-order as con- 
stituting no more than a simple failure of consideration. Assuming that to be true, 
then did our court intend its holding to apply to a case in which more substantial wrong- 
doing on the part of the payee is clear? Would it refuse to allow the drawer to stop 
payment where the check had been procured from him by fraud or duress on the part 
of the payee? Under such circumstances, it is difficult to see why the drawer should 
not be allowed to stop-payment and thus prevent the wrongdoer from taking advantage 
of his own fraud. There should certainly be some doubt that the Kansas court would 
go so far as to say that the innocent drawer could not stop-payment in such a case. 


In the second place, the Kansas Court did not concern itself with the problem of 
whether the certification had been procured by the drawer before delivery, or by the 
holder after delivery. The drawer procured the certification before delivery in the 
McAdoo Case. A line of decisions elsewhere have adopted the rule that where the 
drawer procures certification before delivery he may, by proper notice to the certifying 
bank, place it under a duty not to pay the check; whereas if the holder procures the 
certification after delivery, the bank is neither under a duty to the drawer to refuse pay- 
ment, nor is it privileged to do so as against the holder. Times Square Auto Co. v. 
Rutherford Bank, 77 N. J. Law 649, 73 Atl. 479 (1909); Sutter v. Security Trust Co., 
supra; Bathgate v. Exchange Bank, 199 Mo. App. 583, 205 S. W. 875 (1918). 

This problem has been before the New Jersey Court in two leading cases. In the 
earlier of these cases, Times Square Auto Co. v. Rutherford Bank, the check was given 
to an auto company for the purchase price of a car, and was ceftified by the bank at 
the request of the auto company, payee, after delivery. At the instance of the drawer 
the bank refused payment when the check was presented. The payee auto company 
brought suit against the bank on its contract of certification. The bank sought to de- 
fend on the ground that the purchase of the car had been induced by false ‘representa- 
tions of the auto company, payee. In allowing the auto company a recovery the court 
said that where the certification is at the request of the payee or holder, it is operative to 
discharge the drawer from further liability on the check, and to substitute a new con- 
tract between the holder and the bank, and no defense of the nature stated is available. 
But the court further said that when the certification of the check is for the drawer be- 
fore delivery, such certification “does not operate to discharge the drawer, and so long 
as the drawer remains undischarged, such a defense as that set up in the present case is 
open both to him and to the bank.” 

The dictum just quoted in the Times Square Case became the holding of Sutter v. 
Security Trust Co., supra. There Sutter drew a check payable to his wife. He procured 
it to be certified and delivered it to his wife in consideration of an agreement between 
them concerning a separation. As part of this agreement the wife promised not to re- 
move certain furniture from Sutter’s home. After delivery of the check, the wife re- 
moved the furniture. Thereafter Sutter told the bank of the circumstances and ordered 
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it to stop-payment. After presentment by the wife and the refusal of the bank to pay, 
the wife negotiated the check to her brother who caused it to be presented again. Be. 
lieving the check to have come into the hands of a holder in due course, the bank paid 
the check. Sutter, the drawer, then sued the bank to recover the amount of the check, 
alleging that the check had been procured from him by fraud of the payee. The court 
found that the wife’s brother was not a holder in due course. But it denied recovery to 
Sutter because he failed to sustain his allegation of fraud. Following is an extract from 
the opinion which clearly illustrates the position taken by the New Jersey court: 


“We hold, therefore, that a drawer of a check which has been certified at 
his request before delivery, may recall the same and require the certifying bank 
to refuse payment to the payee named therein, if such payee is not a bona fide 
holder for value, but has obtained the check by fraud perpetrated by him upon 
the maker. And further, that, upon suit by the payee named in the check against 
the certifying bank upon its refusal to pay, after notice from the drawer to stop. 
payment, for reasons showing the payee not to be a bona fide holder thereof for 
value, the bank can urge and have the benefit of any defense that the drawer could 
have against such payee, establishing that such payee obtained the instrument, or 
any signature thereto, by fraud, duress, or force and fear, or other unlawful means, 
or for an illegal consideration, and also that the right of the maker of a check, 
certified at his request before delivery, is the same against an indorsee holder who 
is not a holder in due course, as is his right to stop payment against the payee 
who is not a bona fide holder for value. Such rule, however, has no application 
to a certified check held by a payee who is a bona fide holder for value, nor to a 
holder in due course, although certified at the request of the drawer before de- 
livery, nor where the check, after delivery, is certified at the request of the payee 
or holder.” (96 N. J. Eq. at p. 47). Emphasis added. 


The New Jersey Court would seem to make the problem of stop-payment depend 
upon a consideration of two questions: (1) Did the drawer or the holder procure the 
certification? (2) What is the nature of the drawer’s defense which he is asserting in 
his stop-payment order? If the holder procured certification after delivery, no defense 
of fraud, duress, or failure of consideration is available to the drawer. But if the drawer 
procured certification before delivery, certain defenses will be open to him, and he can 
require the bank to stop-payment. 

What particular defenses are available to the drawer is not made wholly clear by 
the Sutter Case. Clearly, fraud or duress is available to him. It is doubtful that the 
court would go so far as to admit the defense of a failure of consideration. Certainly, 
the court would not admit a partial failure of consideration, since it refused to regard 
the removal of the furniture by Sutter’s wife as constituting any substantial defense. By 
the use of the terms “other unlawful means” and “illegal consideration,” it is fairly cer- 
tain that the New Jersey Court did not have a simple failure of consideration in mind, 
and would not require the bank to refuse payment in a case where the drawer has 
ordered stop-payment on that ground. 

This question of just what particular defenses are left open to the drawer in the 
case where he has procured certification before delivery, caused considerable concern to 
the counsel for the New Jersey Banker’s Association. (Paton, Digest of Legal Opinon, 
1926; Opinion 49a, pp. 1049). Probably they were instrumental in getting the New 
Jersey Legislature to pass the following statute abolishing the rule of the Sutter Case: 


“No bank or trust company shall stop payment of any check certified by such 
bank or trust company at the request of the drawer; and the certification of any 
check at the request of the drawer shall be of the same effect as if said check had 
been certified at the request of the holder.” (L. 1925, Chapt. 115, pp. 33). 


No doubt the rule of the Sutter Case does occasion some hazard ta the certifying 
bank. If the holder has procured the certification the bank is clearly under no duty to 
regard the stop-order of the drawer, and it may pay the amount of the check to the 
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holder with impunity. But if the drawer has procured the certification, the bank may 
pay with impunity, or it may not, depending entirely upon the nature of the defense 
asserted by the drawer. If it pays the check, it may be subjected to liability to the drawer 
for failure to heed his stop-order. On the other hand, if it should refuse to pay, it 
may be liable to the holder for a breach of its contract of certification. In short, if the 
drawer has procured the certification, and he subsequently orders payment stopped, the 
bank is compelled to act at peril. 

The certifying bank might be able to minimize this hazard by use of the procedural 
device of interpleader, though interpleader was refused by the Kansas Court in the Mc- 
Adoo Case. This procedure was allowed by the Missouri Court in Bathgate v. Exchange 
Bank, 199 Mo. App. 483, 205 S. W. 875. In that case the drawer had the check certified 
and then delivered it in escrow in connection with a real estate transaction between him 
and the payee. Being convinced that he was being defrauded, the drawer ordered the 
bank to stop-payment. The payee then sued the bank, whereupon the bank moved to 
interplead the drawer. In granting the motion to interplead, the court said: 

“Now, so far as the defendant bank is concerned, it does not know and can- 


not ascertain, except at its peril whether said check was legally delivered and 
whether plaintiff is the lawful holder thereof or not . . . Defendant performs its 
obligations as to payment by turning the proceeds into court, requiring the drawer 
and payee of the check to litigate between themselves the question whether it was 
rightfully delivered and whether plaintiff is the lawful holder.” 


The Missouri Court makes the same distinction as the New Jersey Court between 
certification procured at the request of the holder and certification procured at the re- 
quest of the drawer. Where the holder has procured the certification, the Missouri 
bank should disregard the stop-order and pay in every instance, regardless of defenses. 
If the drawer has procured the certification and fraud or duress is charged in the stop- 
order, it will probably be wise for the bank to refuse payment. Then if the bank is sued 
by the holder, on proper motion it can ask the court to interplead the drawer. If the 
reasons pleaded by the bank for stopping payment are of less consequence, as in the 
McAdoo Case, it is quite likely that interpleader will be refused. The bank, then, will 
be required to pay over the proceeds of the check to the holder, and will probably have 
to stand the costs of suit. In addition, it may be liable to the holder for all damages 
which have proximately followed from the breach of its contract to certify. The dam- 
ages occasioned the holder by the delay in getting his money will normally be only 
nominal. The interpleader becomes a safety device to the bank only to the extent of 
saving it the embarrassment, in cases of doubt, of paying the check in disregard of the 
stop-order, and then being sued by the drawer. In other words, it saves to the bank the 
hazard of paying the amount of the check twice. The bank would have been required 
to do this in the Sutter Case had the drawer proved his allegation of fraud. 

Regardless of what procedure may be employed by the bank, any rule which al- 
lows the drawer to assert defenses to the payment of the certified check should not be 
regarded as imposing an intolerable burden upon the bank. Prudence and caution 
should characterize these institutions of credit. Their business is constantly one of 
guarding against hazard. And where they are requested by the drawer to stop-payment 
in any given case, they should be required to make a thorough analysis of whether 
the drawer or the holder has procured the certification; and whether the drawer really 
has sufficient grounds for believing that he has been seriously defrauded in the transac- 
tion or whether he has simply made a bad bargain which he is trying to avoid. Cer- 
tainly the policy of the law should be shaped to minimize the hazard to the banks as 
much as possible. But at the same time it must be remembered that the bank is not 
the only party to be considered when we come to the problem of stopping payment of 
the certified check. There is the innocent drawer who may have been seriously de- 
frauded. And there is the contemptible holder who should not be allowed to take ad- 
vantage of his own fraud. 

The distinction made by the Sutter Case between certification at the request of 
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the holder and certification at the request of the drawer has evolved from a line of cases 
in which the question was whether certification operates to discharge the drawer from 
liability on the instrument. Prior to the passage of the Negotiable Instruments Law it 
had become well settled that the certification of a check at the request of the drawer 
before delivery did not discharge the drawer, Born v. First National Bank of Indian. 
apolis, 123 Ind. 78, 24 N. E. 173 (1889); whereas certification procured by the holder 
after delivery did discharge the drawer. Metropolitan Bank v. Jones, 137 Ill. 634, 27 
N. E. 533, 12 L.R.A. 492 (1891); First National Bank v. Leach, 52 N. Y. 350, 11 Am. 
Rep. 708 (1873). The early case of Minot v. Russ, 156 Mass. 460, 5 Am. & Eng. Encycl, 
L. 1056 (1892), involved two checks. One of the checks had been certified by the holder 
after delivery; the other by the drawer before delivery. The certifying bank failed be- 
fore the checks were presented for payment. The holder then sued the drawer. Re- 
covery was allowed on one check only, and the court held that where the drawer got 
the check certified on his own behalf before delivery, he was not discharged; whereas 
if the holder procured certification after delivery, the drawer was discharged. The New 
York court in the Leach Case seemed to regard certification at the request of the holder 
as equivalent to payment and said: 


“If . . . the holder choose to have it certified instead of paid, he will do so 
at the peril of discharging the drawer. He cannot change the position and in- 
crease the risk of the drawer without discharging him. This would not discharge 
the drawer of a check who himself procured it to be certified and then put it in 
circulation. The reason of the rule fails to apply in such case.” 


The rule of these cases has been codified in section 188 of the Uniform Negotiable 
Instruments Law as follows: 


“Where the holder of a check procures it to be accepted or certified the drawer 
and all indorsers are discharged from liability thereon.” 


The New Jersey court in the Sutter and Times Square Cases seems to have regarded 
section 188 as conclusive of the problem of stop-payment. Since the drawer would not 
be discharged, but should remain secondarily liable after he procured the certification, 
the court thought that he thereby retained sufficient control over the instrument to as- 
sert a defense of fraud or duress to its payment. In this connection it should be noted 
that the real issue in the stop-payment cases is—does the drawer have a valid defense 
which a court of equity could not, with clear conscience, refuse to allow him to assert? 
The question is not whether the drawer is discharged so that he would remain liable 
after the certifying bank has failed. Surely the rights of an honest man who has been 
misled into a fraudulent transaction by a professional skinner should not be made to de- 
pend upon the simple fact of his walking down to the bank and requesting the cashier 
to certify. This technical distinction when applied to the problem of stop-payment would 
seem to have no logical basis. The real question is the simple right of an innocent man 
to assert a defense, and this right should be just as much available to him in the one 
case as in the other. 

Partially opposed to the rule of the Sutter Case is a second view adopted by the 
Ohio Court in the case of Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 
N. E. 73, 128 Am. St. Rep. 684, 20 L.R.A. (ns) 290, 16 Ann. Cas. 210 (4908). In that 
case Blake, the payee, had the check certified after delivery to him, and gave it to Werbel 
in payment for a horse which Blake had purchased from Werbel. Werbel deposited 
the check to his account in Hamilton Bank and was given credit therefor. Hamilton 
Bank sent the check for collection. When it was presented to the certifying bank it 
was protested on the ground that Blake had ordered payment stopped. Thereupon 
Hamilton Bank sued the certifying bank. The certifying bank filed motion for inter- 
pleader, deposited the money into court, and Blake was substituted as defendant. Blake 
pleaded two defenses: (1) That Hamilton Bank was only a collecting agent for Werbel, 
and therefore not a holder for value; (2) That he had been induced to purchase the 
horse by fraud. The court found that the Hamilton Bank was not a purchaser of the 
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check for value, but denied to Blake the right to assert his defense of fraud. The fol- 
lowing extract from the report will show the theory upon which the case was decided: 


““The object of certifying a check as regards both parties, is to enable the 
holder to use it as money. The transferee takes it with the same readiness and 
sense of security that he would take the notes of the bank . . . In well-regulated 
banks the practice is at once to charge the account of the drawer, to credit it in 
‘certified check account’, and, when the check is paid, to debit that account with 
the amount. Nothing can be simpler or safer than this process. The practice of 
certifying checks has grown out of the business needs of the country. They en- 
able the holder to keep or convey the amount specified with safety. They enable 
persons not well acquainted to deal promptly with each other, and they avoid the 
delay and risks of receiving, counting, and passing from hand to hand large sums 
of money.’” (Quoted from Merchant’s Bank v. State Bank, 10 Wall. 604). 


“The transaction under consideration may serve in some slight measure to 
illustrate their use . . . if he, (Werbell), could not accept it with the same secur- 
ity that he could cash, then, under such circumstances, a certified check could not 
be used at all, or the indorsee of such a check, if he wishes to avoid embarrass- 
ment and delays, such as have resulted in this case, must at once present the check 
for payment and then deposit the money, instead of the check, in the bank. This 
being so, then the obligation of the Franklin Bank (certifying bank) to pay the 
check was not affected by the notice to it by Blake not to pay, and the right of 
the Hamilton Bank to enforce payment was not affected by notice of Blake’s 
claim.” (Quoted directly from the case.) 


It is to be noted that the Blake Case makes no distinction based upon whether the 
holder or the drawer procured certification. The decision rests upon the theory that the 
right to have the channels of commerce free from; litigation shall prevail over the right 
of the individual drawer to assert a personal defense even as against the payee. The 
court would seem to regard the interposition of personal defenses as destructive of one 
of the important functions of certifying. The certified check is treated as the equiva- 
lent of money. The effect of the decision is to require the certifying bank always to 
pay, and to leave the drawer to his personal action against the party who has defrauded 
him 


From the standpoint of the bank the Blake Case reaches a very desirable result. 
Moreover, since banks certify as a matter of courtesy, and cannot be compelled to do so 
as a matter of right, Wachel v. Rosen, 249 N. Y. 386, 164 N. E. 327 (1928), it might 
be argued that they should be free from the costs and delays of litigation for refusing 
to heed the stop-payment order of the drawer. The Federal Deposit Insurance Corpora- 
tion, under its power to make regulations, has’ ruled that a certified check continues as 
a deposit liability entitled to share in the protection afforded by the Federal Deposit 
Guaranty Statute up to $5000. (Breckenridge, The Banking Act of 1935, 22 A.B.J. 93.) 
This ruling would seem to give additional weight to the theory that the certified check 
is equivalent to money. 

In support of the Blake Case it has been argued that it is the established policy’ of 
the law merchant, wherever possible, to promote the free circulability of commercial 
paper and to leave defrauded parties to their personal actions. In many cases the maker’s 
charges of fraud or illegality may be unfounded. When, the case is litigated his allega- 
tions may wholly fail. They did in the Sutter Case. Meanwhile the holder has been 
subjected to costly delay in getting his money, and the deposits of the bank have been 
frozen to await the outcome of litigation. The security which the holder fancied he 
was getting and which was guaranteed by the maker is rendered less effective, and one 
of the prime purposes of certification has been defeated. 

Directly opposed’ to the rule of the Blake Case is a 3rd view adopted by the New 
York court in Greenberg v. World Exchange Bank, 237 N. Y. Supp. 200 (1929). That 
case involved a note made by Trotzky & Sons, Inc., payable to Greenberg at the World 
Exchange Bank. On the day the note fell due, the payee, Greenberg, had it certified 
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by the bank. When it was later presented, payment was refused on the ground that 
the maker, Trotzky & Sons, had ordered payment stopped. The reasons assigned for 
the stop-order was that the note had been delivered to the payee for the purpose of hav- 
ing it discounted and of turning the proceeds over to Trotzky & Sons, maker. The payee 
was unable to discount the note, and when requested to return it, he informed the 
maker that he had lost it. The payee sued the bank on its contract of certification. The 
bank moved to interplead Trotzky & Sons, maker, and deposited the money in court. 
In granting the motion to interplead, the court said: 


“If Trotzky & Sons is right, the money belongs to it, and not to the plaintiff, 
The bank, by paying out the money after notice that it did not belong to the 
plaintiff, would be making a wrongful payment, because, if the story of Trotzky 
& Sons is true, the plaintiff became a constructive trustee of the note for Trotzky 
& Sons, and payment to a constructive trustee after notice of the trust would be 
wrong . . . Here it seems to me that no harm can result to any party if the bank 
is permitted to place the money in court, and Trotzky & Sons be substituted as a 
defendant in place of the bank, thereby compelling the plaintiff and Trotzky & 
Sons to litigate on a trial which of the two is entitled to the money.” (Emphasis 
added.) 


In contrast to the Sutter Case and the Bathgate Case, the Greenberg Case makes no 
distinction based upon whether the holder or the drawer procured the certification. In 
the Greenberg Case the payee procured the certification after delivery, and the motion 
by the bank to interplead the drawer was granted. It would seem, then, that the New 
York court looks solely to the nature of the defense, and disregards the question of who 
procured the certification. In direct contrast to the Blake Case, the Greenberg Case rests 
upon the theory that the right of the drawer to assert his defense shall prevail over the 
right of the banks to be free from litigation. Just what defenses are open to the drawer 
and to the bank is not made clear by the court. Since the case came up on motion for 
interpleader, the determination of that question was not necessary to the court’s de- 
cision. It is certain that the facts pleaded in justification for the stop-order amounted to 
something more than a simple failure of consideration. The facts tend to show a 
fraudulent intent on the part of the payee in refusing to return the note. It is very 
doubtful that the New York court would go so far as to allow the drawer to stop-pay- 
ment on the grounds of a mere failure of consideration. He is required to show 
greater wrongdoing on the part of the payee than that. 

The writer has found no reported case which holds that a simple failure of con- 
sideration might be pleaded by the drawer in bar to the payment of the certified check. 
Wilson v. Mid-West State Bank, 193 lowa 311, 186 N. W. 891 (1922) probably comes 
nearest to being authority for this proposition. In that case the drawer, a woman, 
gave her $1000 check to the payee in payment for 15 gallons of whiskey which she had 
purchased from him. The payee had the check certified after delivery, and negotiated 
it to a third party. Upon sampling the whiskey the drawer found it to be worthless. 
She then brought suit in equity to enjoin the bank from paying the check. The court 
found that the 3rd party to whom the payee had negotiated the check was not a holder 
in good faith, and granted the drawer a recovery. But the facts of the case fairly tend 
to show that the payee was a professional swindler, and that he had a fraudulent in- 
tent when he sold the whiskey. The Iowa Court seems to be in accord with the Green- 
berg Case and it makes no distinction based on whether the drawer or the holder pro- 
cured the certification. 

In view of the reasons assigned by the Blake Case for certifying checks, it would 
seem that the defenses pleaded should be of a more serious nature than a simple failure 
of consideration. In the case of the uncertified check the drawer may compel the bank to 
stop-payment without assigning any reasons therefore. If our courts were to let down 
the bars and allow a mere failure of consideration to be pleaded by the drawer, then so 
far as defenses are concerned, there will be practically no difference between the check 
which is certified and that which is not certified. The commercial world looks with 
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disfavor upon the drawer who shouts to the house tops simply because he has made a 
bad bargain. This sentiment is reflected in the rule of Caveat Emptor. If courts are 
to make the question of stopping payment depend upon the nature of the defense as- 
serted by the drawer, they must guard against being too lax in the requirement that 
the drawer have more than a simple failure of consideration. Substantial intentional 
wrongdoing on the part of the payee in procuring the check should be clearly estab- 
lished. The drawer should be required to prove that the payee had a fraudulent intent 
at the time he dealt with him, or that the payee in some way acted in bad faith in pro- 
curing the consideration which passed between the parties. As a condition precedent 
to the right of the drawer to compel action on the part of the certifying bank, he should 
be required to have done everything within his power to rescind the transaction and 
restore the status quo. (Brannon, Negotiable Instruments Law; 6th edition; pp. 1154.) 
He should have notified the payee of his intent to rescind, and offered to return the 
consideration. The certifying bank is certainly entitled to require this action on the 
part of the drawer. Otherwise, one of the important reasons for certifying checks will 
have been rendered null and void. 

The theory of the Greenberg Case, to the effect that the payee of a check who has 
acquired it by intentional wrongdoing is a constructive trustee of the proceeds for the 
drawer, would seem to be sound. The payee should not be allowed to take advantage 
of his own fraud by a policy of the law which forbids the innocent drawer from stop- 
ping payment, unless there are impelling reasons for so doing. It is believed that the 
argument of free circulability advanced by the Blake Case is not enough. The pro- 
tection afforded the holder in due course should suffice to give the needed circulability 
to commercial paper. As indicated at the outset, where the instrument is in the hands of 
a holder in due course, the problem of stop-payment is eliminated, because he takes 
free of personal defenses of the drawer. Except for the right of the bank, the problem 
dealt with here has been no more than the right of the original parties to a simple con- 
tract to assert defenses as between each other. There is only the added factor that the 
mode of payment chosen by the promisee has been a check drawn upon a bank instead 
of currency, and the rights of a third party may intervene. And it is out of respect to 
the rights of this third party that it is urged that the law should be strict when it comes 
to consider the defenses which will be available to the drawer. 

Considering all the parties involved in the case of the certified check, it is sub- 
mitted that the Greenberg Case has reached a sound result. It prevents the payee from 
absconding with funds which he is not justly entitled to. At the same time it requires 
the drawer to show by ample evidence that the payee has acted wrongfully, and that 
the drawer has not simply entered into a bad bargain. Upon the bank it imposes a duty 
of care to see that there are good grounds for stopping payment. By proper investiga- 
tion the bank in most instances should be able to avoid the hazard of litigation. And, 
as previously indicated, in cases of doubt it can refuse to pay, and if sued by the holder 
it can move to interplead the drawer. The costs of litigation resulting to the bank are 
relatively small when compared to the amount of the check which the drawer may stand 
to lose if the bank is permitted always to pay in disregard of the stop-order. If the bank 
is allowed to pay the check without ever incurring liability to the drawer, the latter is 
left solely to his personal action against the party who defrauded him. Meanwhile the 
defrauding payee may have left the country. Or if he has not left the jurisdiction of 
the court, he may have spent the money which he received from the bank and it would 
become useless for the drawer to sue him anyway. In short, the Greenberg Case would 
allow the drawer to compel stop payment and lock the barn door before his horse is 
stolen. There is nothing novel or startling about this principle. It has long been exerted 
by the equity court in one form or another. 

Regardless of what the law should be, or what it may be elsewhere, the McAdoo 
Case still remains the law of Kansas. It would seem that our court might lean to the 
theory of the Blake Case and refuse the drawer the right to place the bank under a duty 
to stop-payment of the check after it has once been certified, in any instance. But as 
was indicated at the outset, the court did not discuss very fully the question of defenses, 
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nor did it make any distinction based upon who procured the check to be certified. The 
Sutter Case had not been decided at the time of the McAdoo Case and it is conceivable 
that counsel did not press the distinction drawn in that case upon the Kansas Court. 
In the McAdoo Case the drawer had the check certified before delivery, but motion 
the bank to interplead the drawer was refused. Both the Bathgate Case and the Green- 
berg Case granted interpleader, but the facts of those cases fairly show that the drawer’s 
defense was more than a simple failure of consideration. The facts of the McAdoo 
Case show no more than a failure of consideration, and the court even intimates that no 
failure of consideration was shown. On similar facts it is quite likely that neither the 
Missouri nor New York courts would grant a motion to interplead. In short, the big 
question left by the McAdoo Case is what would the Kansas Court do where the de- 
fense pleaded to the payment of the: certified check is more than a simple failure of 
consideration? Would our court allow the drawer to stop payment on; the grounds of 
fraud or duress? Or would our court prohibit the drawer from stopping payment in 
all cases, regardless of the nature of his defense and regardless of whether the certifica- 
tion was procured at the request of the drawer or at the request of the holder? 


Neat HamsBteton, ’42 
University of Kansas, School of Law. 


MUST THE LIFE TENANT ACCOUNT TO THE REMAINDERMAN 
FOR THE INSURANCE PROCEEDS? 


When the life tenant is in possession of the premises and there is full insurance 
coverage on the whole of the property, if a complete loss occurs, must the life tenant ac- 
count to the remainderman for the amount of the insurance proceeds over and above 
the value of his life interest? Other questions arising precedent to this main one of 
discussion are: Does the loss occur in a state recognizing, by statutory enactment or de- 
cision, valued policies as conclusive of the proceeds payable in case of a total loss? And, 
does the insurance company insure only the value of the insured’s interest or does it 
insure the value of the whole of the property? Answering these questions summarily 
for the purpose of discussing the main question on that basis, Kansas does follow the 
valued policy doctrine in case of complete loss.! Also, the insurance company, in the 
absence of a stipulation to the contrary, insures the value of the whole of the property 
and not the value of the interest of the insured only. This proposition can be inferred 
from the fact that standard policies now have provisions compelling the interest of 
the insured to be revealed, if not absolute, else the policy be void under the pro 
vision.2 

There can be no doubt that where there is an agreement between the life tenant 
and the remainderman to insure for the remainderman’s benefit, or where, in the in- 
strument settling the estate on the life tenant, it is provided that the duty to insure for 
the remainderman’s benefit lies on the life tenant, the life tenant is obligated to ac- 
count for the proceeds of insurance in case of loss during his life time. Where the 
life tenant agrees to do so, the problem is settled by pure contract law. Where the 
duty is created by a testamentary instrument, such duty runs with the right to the life 
estate under the instrument. In Hopkins v. Keazer, the Maine court said in constru- 
ing a will to give a life estate to the testatrix’s children: 


“It should be noticed by those interested that the carrying of insurance is 
made a charge upon the incomes of the several portions of the estate or upon 
the estate itself. This does not mean merely that a life tenant shall or may pro 
cure an insurance on his own interest, leaving the remainderman to insure his 
separate interest if he sees fit to do so. But it means that the life tenant shall, 
at the risk of the consequences of committing waste if neglected, insure for the 


. Kansas G. 8. 1935, 40-905. 

. 50 Kans. 449, 31 Pac. 1070 (1893). 
. 17 Ruling Case Law 642. 

. 89 Me. 347, 3@ Atl. 615 (1896). 
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benefit of the whole property,—its principal or corpus,—so that in case of loss 
the proceeds may be either expended in the way of repairs or be .preserved as a 
substitute for the property lost.” 


The court found a duty to preserve the estate, and thus to insure the whole of the 
property, from the fact that the life tenant took the life estate. Here is where the prob- 
lem becomes difficult. No trouble is found where the duty is created by contract, deed 
or will, but if such duty is not so created, are there grounds to find it in the duty of 
the life tenant to preserve the estate? In Cope, Administrator v. Ricketts,> Ricketts had 
died leaving a life estate to his wife, Rachel, and the remainder in fee to divers children 
and grandchildren. He had described the plot that was to go to each. Charles, one 
of the children, was devised a plot on which a house was located. Ricketts had in- 
sured the house before his death, and it burned while such insurance was in force and 
during the life of the life tenant, Rachel. The insurance company paid the proceeds, 
the benefit of the principal to go to Charles as remainderman, but the interest thereon 
to go to Rachel as life tenant during her lifetime. Upon Rachel’s death, her admin- 
istrator, Cope, sued Charles to obtain the proceeds upon the theory that the insurance 
proceeds from the destroyed property belonged to the life tenant absolutely, and the 
remainderman could not keep them to the detriment of the life tenant. The court held 
that Charles was entitled to keep the proceeds. This is the status of the law on the 
subject in Kansas. No decision has been found on the duty to insure, neither has any 
decision been found on the duty to account where the life tenant has insured. In the 
above case, the conclusion of the court was inevitable and its reasoning clear, since, 
from the facts, the testator had insured the property before he devised it. Supposing 
such not to be the case and the life tenant then insured for the full value of the prop- 
erty, would she be required to account to the remainderman for the excess of pro- 
ceeds above her life interest? If she had not insured, would she be liable to the re- 
mainderman for waste because of her failure to do so as a part of her duty to pre- 
serve the estate? 


Most courts hold that there is no implied duty to insure for the remainderman in 
the absence of an express stipulation to that effect.’ In Underwood v. Fortune, the 
position taken by the Missouri court was not to obligate a life tenant to keep the 
premises insured for the benefit of the remainderman unless there could be found an 
agreement that he should do so, or a provision to that effect in the instrument which 
created the life estate. The reason for such a position is because the remainderman also 
has an insurable interest in the property and may protect his future estate if he so de- 
sires. But does the absence of a duty on the part of the life tenant to insure for the 
benefit of the remainderman establish a right in the life tenant to the excess of the 
proceeds above the value of his interest where he has voluntarily insured the whole of 
the estate, or, in other words, does the duty of the life tenant to account for the pro- 
ceeds rest upon the duty of the life tenant to insure to preserve the estate for the re- 
mainderman? 


The authorities are split as to the question, but the majority rule seems to be that 
the life tenant is entitled to the whole of the proceeds. The rule is based upon the 
failure to find a duty to insure for the preservation of the remainderman’s interest, in 
the absence of an agreement or a stipulation to the contrary in the instrument creating 
the estate. An annotation, written as a note to the case of Thompson v. Gearheart,” 
finds that case in accord with the decided majority rule in denying the remainderman 
any right or interest in the proceeds of insurance effected by the life tenant. 

The basis for permitting the life tenant to retain the entire proceeds instead of 
paying over to the remainderman a proportionate part is found to be three fold: First, 
an insurance contract is a personal contract and cannot run to the benefit of the re- 

. 180 Kan. 828, 288 Pac. 591 (1930). 

. In accord, Restatement, Property (A.L.I.), Sec. 123. 
- 86 A. L. R. 40 (annotation). 

- 98. W. (2nd) 845 (Mo, 1928). 


. Supra, n ° 
- 187 Va. 427, 119 8S. E. 67, 356 A.L.R. 36 (1923). 
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mainderman unless such was the intention of the contracting parties; thus, a third party 
beneficiary relationship must be found. In upholding this point of view, the Massa- 
chusetts court said in Harrison v. Pepper": 


“The contract of insurance is a personal contract, and inures to the benefit of 
the party with whom it is made, and by whom the premiums are paid. It is a 
contract of indemnity, against loss.” 


Second, the proceeds of insurance do not take the place of the property but are an in- 
demnity for the loss suffered by the insured named in the policy. The court in the 
above case went on to hold that the life tenant could not be made a constructive trustee 
for the benefit of the remainderman as to the excess of the proceeds because such 
money was paid to the life tenant as an indemnity for the loss sustained and not to 
stand in the place of the property insured.!2 Third, there is no duty by implication 
placed on the life tenant to insure for the benefit of the remainderman, failure to do 
so not being construed as waste. The strength of this point is also established in Har- 
rison v. Pepper, supra, by the following reasoning: 


“We have been referred to no case in which it has been decided that the neglect 
of the life tenant to insure is to be regarded as in the nature of voluntary or 
permissive waste, though it has been held that the failure to pay taxes is; but 
that manifestly stands upon different grounds.” 


Harrison v. Pepper is the leading case on the majority side holding the insurance con- 
tract to be personal and that the insurance proceeds can not be substituted in place of 
the insured property, and refusing to charge the life tenant with the duty to insure be- 
cause of a fiduciary relationship to the remainderman. There are many other author- 
ities supporting this view.1* 

Coming now to the minority side of the question, some courts hold the life tenant 
accountable for the excess proceeds above the life interest under the constructive trust 
theory, making the life tenant constructive trustee of the funds over the value of the 
life estate. The basis for this theory is found in the fiduciary. relationship of the life 
tenant toward the remainderman, charging him with the duty of insuring the prop- 
erty for the benefit of the estate in remainder because of his duty to preserve the estate. 
In Crisp County Lumber Company v. Bridges}4 a Georgia case, the court, in sub 
stantiating this position, found the life tenant entitled to the corpus of the property for 
his own use. This right, however, was found to be subject to the right of the re- 
mainderman to have the property secure and forthcoming on the termination of the life 
estate. The court established the relationship between the life tenant and remainder- 
man as one of “quasi-trusteeship.” In the leading case for the minority view, Clyburn 
v. Reynolds,’* the court upheld the so-called “quasi-trusteeship” relation upon the grounds 
of public policy by saying generally: 


“A life tenant is a trustee for the remainderman, and is certainly liable for loss 
by fire caused by his negligence. He ought not to be allowed to put himself in 
a position in which he would have no motive for proper care of the estate by 
having a policy of fire insurance by which, in case of loss, he could substitute the 
full fee-simple value of the buildings in place of his interest for life. We there- 
fore think that a sound public policy requires that any money collected by a life 
tenant on a total loss by fire should be used in rebuilding, or should go to the 
remainderman, reserving the interest for the life of the life tenant.” 


. 166 Mass. 288, 44 N. E. 222, 33 L.R.A. 239, 55 Am. St. Rep. 404 (1896). 

. The court said: ‘‘Nor can the defendant be converted into a trustee for the plaintiff by the mere 
fact that the amount which she received was equal to the full value of the house. It was paid 
to and received by her as an indemnity for the ‘loss which she sustained, and, as already ob- 
served, does not stand in the place of the property insured.’’ 

. In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 86; Corder v. McDougall, 216 Cal. 778, 16 Pa. 
2nd) 740; Millard v. Beaumont, 194 Mo. App. 69, 185 S. W. 547; Grant v. Buchanan, 36 Tex. 
iv. App. 334, 81 S. W. 547. or further authorities, see 126 A.L.R. at page 337. 

- 187 Ga. 484, 200 8. E. 777 (1939). 

. 81 8. C. 91, 9 S. E. 254 (1889). 
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The court does not discuss the problem of liability where the life tenant is not negligent 
and has not insured the premises, but imposes the duty to account upon him as a de- 
terrant force against negligent conduct after he has insured. The reason is that if the 
property is fully insured, and if the life tenant is entitled to the whole of the proceeds, 
he would, from a pecuniary standpoint, rather it be destroyed than remain intact. 
Hence, negligent conduct on the part of the life tenant would be more probable. The 
South Carolina court reaffirmed this doctrine forty-six years later in the late case of 
Crook v. Hartford Fire Insurance Company.® It refuted the theory that a fire insur- 
ance contract, being payable only to the insured, cannot be for the benefit of the re- 
mainderman. It held the life tenant liable to account for the proceeds because public 
policy demanded it. The court, after an analysis of the rule laid down in Harrison v. 
Pepper, supra, said: 
“While recognizing the construction that a contract of fire insurance is a per- 
sonal contract between the insurer and the insured and does not run with the 
building insured, and is not an incident to the thing insured, the. Supreme Court 
of this state has held that where the insured occupies the relationship of ‘trustee, 
or quasi trustee, toward another, the court will hold him accountable for the pro- 
ceeds of insurance on the ground of public policy.” 


The court in the above case further substantiates the position of the Clyburn case, supra, 
by holding that where there is a total loss by fire the insurance company received by 
the life tenant should be used in rebuilding the premises, or that the interest on this 
fund should be paid to the life tenant for the balance of his life, at the end of which the 
principal should go to the remainderman. 

The minority’ rule, as established by the above cases, before finding a duty on the 
life tenant to account to the remainderman, first finds a duty to insure for the benefit 
of the remainderman. However, examination of the facts of the cases supporting the 
view of the minority generally finds the court confronted with the problem of distrib- 
uting the insurance money after a loss. Had it been called upon to compel the life 
tenant to insure, or, after a loss, to answer in damages for neglecting to insure, the out- 
come might have been different. Nevertheless, therein lies the distinction between the 
majority and minority rules. The problem is not one of accountability but of duty to 
insure in the light of an examination of these two rules. If no duty to insure is found, 
there is no liability to account, and, conversely, there is a duty to account. (Compare 
Thompson v. Gearheart, supra, with Crook v. Hartford Fire Insurance Company, supra.) 
For further authorities sustaining the minority view, see 35 A.L.R. at page 42. 

No case has been found in Kansas upon the point whether the life tenant must in- 
sure for the benefit of the remainderman at the risk of being liable for waste if negli- 
gent. In connection with this question reference may be made to the Restatement of 
Property,!” which reads: 


“Subject to the limitations stated in section 130, the owner of an estate for life 
who has either the privilege to receive issues and profits (sec. 119), or the privi- 
lege to receive rent and income (sec. 120), has duties to some or all of the persons 
who have future interests limited to take effect in possession after his life 
(b) to pay any expense incidental to the management of the land, when such 
sum, if left unpaid, may result in a lien effective against the interests sub- 
sequent to the estate for life.” 


Construing the section literally, there would be no duty to insure a building occupied 
by a tenant for life because the section is directed to payment of sums which may re- 
sult in liens against the future interest, or interests, if left unpaid. But looking to the 
purpose of the section, its intent is to preserve the status of the future interest whether 
it be lands, tenements or hereditaments,—subject, however, to the rule of reasonable 
expense and burden on the life tenant. It may also be noted that future interests in 


16. 175 8. C. 42, 178 8S. BE. 254 (1985). 
17. Restatement, Property (A.L.I.), Sec. 129. 





426 The JourNaL 


buildings may be lost just as effectively by destruction by fire as by the enforcement of 
liens against them. 

Drawing an analogy from the trust relationship, there is no duty on a trustee to 
insure the trust res, unless to do otherwise would be to overlook reasonable business 
precautions. However, where the trustee does insure the res, it is only just that the 
cost of the insurance be borne by the cestuis who will be benefitted in case of loss and 
maturity of the policy.* The general rule is that, where the trustee has insured and 
the trust res is realty, the cost of insurance is deducted from the income. This is 
especially true when the realty is productive.’® Establishing the life tenant as a “quasi- 
trustee” for the remainderman would not, of itself, place a duty upon him to insure the 
property for the benefit of the remainderman. From the analogy drawn, the duty to 
insure, if any is found, must be found in factual circumstances showing that failure to 
insure is an imprudent and negligent course of action. Be that as it may, where the 
cost of insurance is small in comparison to the income from the estate, it should not 
be too great a burden for the life tenant to carry. Here, the rule of reasonableness can 
be applied to advantage. 

No Kansas decision has been found upon the point whether the life tenant is liable 
to account to the remainderman for the proceeds of insurance where he has voluntarily 
insured. The outcome of such a case would be purely conjectural. However, the Re- 
statement of Property has set out a section dealing with a situation very similar to this 
problem.2° Briefly, it provides that where the insurance is intended for the protection 
of both the life estate and the remainder the proceeds shall be used for rebuilding or 
the life tenant shall get the interest earned by the principal sum. However, if the in- 
surance was intended for the protection of the life interest alone, then the life tenant 
is entitled to the whole of the proceeds. The problem is not completely solved by the 
provision because the question of the intention of the life tenant or person who in- 
sures the property is left open. Kansas would seem to be in accord with the Restate- 
ment by the case of Cope, Administrator v. Ricketts, supra, since, in that case, the in- 
surance clearly existed for the benefit of both the owner of the life estate and the owner 
of the remainder and the court, with due regard to this fact, gave each his proportionate 
share. 

By way of conclusion and summary, the party in possession of insurable premises 
for life, under deed or will, is entitled to that which his instrument gives him, a life 
estate in the premises,—not money. Because the remainderman failed to protect his 
interest by insuring it does not entitle the life tenant to that which is not his. It is 
not the policy of the law to over compensate one party at the expense of another’s neg- 
ligence. It is better that the insurance company keep the balance and, refund the ex- 
cess premiums which were paid on the remainder that could not find its way to the re- 
mainderman. However, by requiring the premises to be replaced with the proceeds or 
a constructive trust to be established, equity will be done to both parties. Crisp County 
Lumber Company v. Bridges, supra. By a division based on actuarial measurement of 
the life tenant’s expectancy of life neither party will be slighted nor reap an undue 
harvest. If interest is given to the life tenant and the principal retained for the re- 
mainderman under the constructive trust theory, it is questionable whether the interest 
will always equal the value of the use of the property. For example, is interest on 
three thousand dollars at six per cent for one year equal to the value of the use of a 
house as a home for one year? Of these solutions to the problem, the writer believes 
that requiring the rebuilding of the premises will conform most nearly to the intention 
of the grantor or devisor of the estate and will balance the equities most justly between 
the life tenant and the remainderman. 

Kennetu V. Mosss, ’41 
University of Kansas, School of Law. 


18. 3 Bogert, Trusts, Sec. 599. 
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CORROBORATION OF IMPEACHED WITNESSES 


This problem undoubtedly has two approaches, 1) the practical and 2) the technical, 
or professional as it is sometimes called. In order to understand the problem better and 
to prevent intermingling the two classifications, it seems advisable, before delving into 
the main issue, to present the practical side of the problem, or the side that occurs in the 
procedure of carrying out the rehabilitation of a witness after impeachment. 

If the impeachment has occurred during cross examination rehabilitation may be 
produced by either: (1) explaining the facts to remove the “cloud” of the impeaching 
evidence on redirect examination; or (2) by placing another witness on the stand and 
interrogating him in such a manner as to relieve the so called “cloud.” Further if the 
impeaching testimony has been brought out by a second witness the remedy can be 
found in either of the two modes already suggested plus the fact that this second wit- 
ness can be reached on cross examination. Every case is centered around its own factual 
set up and every set of facts must be considered in the light of the best procedure that 
can be followed under the circumstances of any given situation. 

Now to the other side of the problem, which is the main topic of this paper. It is 
the side attacked by the framers of the American Law Institute Code of Evidence. 
Every topic therein discussed is formulated from the viewpoint as to what is the proper 
move after the damaging, impeaching evidence has become part of the record. The 

of this comment is not to take issue with the Code, but to reconcile the Kansas 
cases with the proposed Code and to point out any difference that might exist. The 
Code! contains three sections and using these as a basis this note will be divided into 
three sections for purposes of comparison. Credibility of Impeaching Witness As to 
Perception, Opportunity and Incentive for Perception, Motive, Biag and Interest. 

The Kansas court has allowed counsel to question the impeaching witness to show 
that it was impossible for! the witness to be present at the time when the facts he has 
testified to were enacted.2 In the case of A v. B on a due bill, B' admitted execution 
but said there was no consideration and offered testimony to that effect. A then offered 
proof of consideration. B interrogated one of A’s witnesses on cross examination ask- 
ing the witness if he had not previously stated that there was no consideration. The 
witness promptly denied the statement. Then B introduced a witness who testified that 
the witness had made such statements after the time and place were specifically identi- 
fied. Then A in corroboration of his witness showed that B’s witness was not and 
could not have been present at the time he claimed to have heard the statements. 

The A.L.I. Code of Evidence, Tentative Draft,’ proposes that questions of a special 
nature showing bias or interest may be put to the witness, but our court has failed to 
recognize this procedure to its fullest extent and has followed a narrower view.‘ The 
Kansas court has said that while it might not be improper in the direct examination to 
ask a witness a general question inquiring whether or not he has any interest in the 
suit, a party has no right to specifically question a witness as to whether or not he had 
a suit or claim against the defendant company arising from the same accident under 
the guise of strengthening credibility of his witness and in reality bring before the jury 
incompetent, irrelevant and probably prejudicial testimony. 

Kansas in a borderline situation® has allowed the prosecution to place a witness on 
the stand to testify that defendant made the same statements at both the time of arrest 
and at the preliminary hearing, after two other witnesses had testified that the wit- 
ness at the preliminary hearing had not given the testimony in harmony with what the 
defendant allegedly said at the time of arrest. Of course this situation is purely a ques- 
tion for the jury to decide as to which witness they want to believe. There is no di- 
rect corroboration in this case such as showing absolute impossibility of perception, but 
as in other cases the jury must pass upon the effect of the corroboration. 





1. A.L.I. Code of Evidence, Tentative Draft, Sec. 38-41. 

2. McClurg v. Van Zandt, 27 Kan. 118 (1880). 

8. See Note 1. Supra. 

4. Hanks v. Cab and Beameee Co. 112 Kan. 92, 209 Pac. 977 (1922). 
5 1 570, 3 Pac. 362 (1884). 


. State v. McKinney, 3 
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EXPLANATION IN Alp oF IMPEACHED WITNESS 


The impeached witness is generally called on to render an explanation only after 
the adversary has struck damaging blows which undoubtedly have raised serious doubt 
in the minds of the jury. 

Suppose the witness has been shown to have been hostile to the defendant and 
from such hostility it might be deduced that he was not worthy of credence. The court 
has held that it was proper to place the witness on the stand in rebuttal and show that 
he was hostile toward the defendant because the defendant had beat and kicked his own 
wife to his (the witness’s) personal knowledge. The court said:® 


“Tt was therefore proper on rebuttal to show a righteous and not a repre- 
hensible motive had given rise to the attitude of the witness toward the de- 
fendant so as to lessen any discrediting of his admission of hostility.” 


It is the general and almost universal rule that evidence of what the witness has 
said outside of court cannot be received to fortify his testimony. However there are 
exceptions to this general rule. Thus, where A testifies to a certain fact and by in- 
troduction of another witness who testifies that A told a different story before the 
trial, A is impeached. Then evidence of A’s previously consistent statements anterior 
to alleged. fabrication can be brought in, provided the impeachment goes to contradict 
the witness by prior inconsistent statements and charges him with recent fabrication. 
Later, however, the Kansas court said:® 


“Tt is well settled by the authorities that if a witness be impeached by proof 
of his having previously made statements out of court inconsistent with his testi- 
mony in court, he may then be corroborated by evidence of other statements made 
by him out of court in harmony with his testimony, if made immediately after 
the occurrences of which -he has testified took place, and made before he has had 
any reason or ground for fabrication of an untrue or false statement: and such 
corroborating evidence is not limited to those statements made by him before the 
time when his statements given in evidence to impeach him were made, but may 
be extended to other statements made by him afterward.” 


This case seems to go a long way in allowing the previous statements of the witness 
to be received in evidence and broadens the rule to the extent that any statement made 
before cause to fabricate arose will be allowed if a contradictory statement has come out 
in the evidence and there has been a charge of fabrication. 

The court refused to broaden the rule of the above case and allow the admission of 
any testimony, saying:!° 


“In the practical application of the rule between confirmatory statements made 
before and those made contemporaneously or immediately after the occurrence 
about which the witness has testified there would be little, if any, danger that he 
had been improperly influenced, while, if later statements were admitted it would 
enable a witness to neutralize the effect of former statements, which for reasons 
good or bad, he might desire to modify or destroy.” 


The court realizes it would be difficult to set a time limit beyond which no com- 
petency should be given to such consistent statements, but they also sound as if the 
period is rather brief because when the period was only five or six hours® after the con- 
tradictory statement the court thought this was long enough time to temper the state- 
ment with outside influence. 

This case is in accord with the accepted view which allows rehabilitation of an 
impeached witness by showing consistent claims and statements made and consistent 

6. State v. Cruse, 112 Kan, 486, 212 Pac. 81 (1928). 
7. State v. Petty, 21 Kan. 54, (187 
b. State ¥, Hendricks, $2 Kan. 069, 4 Pac. 1050 (1884). 


9. Stirn v. Nelson, 65 Kan. 419, 70 Pac. 355 (1902). 
10. National Cereal Oo. Ltd. v. Alexander, 75 Kan. 5837, 89 Pac. 923 (1907). 

















Case Nores 429 


conduct exhibited at a time when their ultimate effect could not in the nature of things 
have been foreseen. It is true that the Hendricks case held admissible “a statement at 
any time before any reason to fabricate the story,” and required such a statement to 
be made at some time very close after the time of making the contradictory statement. 
None of the later cases have reached the extent of the rule of the Petty casel4*® which 
merely required that the statement be made prior to such contradictory statement. Yet 
it seems that all cases are mainly concerned with the fact that any consistent statement 
is admissible if made before there was any reason for outside influence to cause the 
witness to fabricate a story. The latest Kansas case!” re-states the rule in the Petty Case 
in the following words: 


“Tt is proper to show that the same account was given by him to other per- 
sons anterior to the date of the alleged fabrication. In order, however, that the 
confirmatory statements of the witness shall be admitted, it must clearly appear 
that they were made antecedently to the contradictory declaration given in evi- 
dence.” 


In a recent rape case!® the court followed the same doctrine and allowed rehabili- 
tation of the complaining witness after impeachment, by showing that long before the 
contradictory statement was made and for thirty-six hours following commission of the 
crime she continually made the same accusations as to the identity of her assailant. 
Wigmore says:' 


“Since the purpose is to show that she tells the same story on the stand, the 
whole of the complaint as made by her, with its terms and details, is to be received 
and not the mere fact of the complaint.” 


This case can be distinguished from the other rape cases in that here the witness was 
impeached whereas in other cases!? the complaint was allowed but no details of the act 
were allowed to come out in evidence. In a Kansas case!® the details were excluded 
and the court said: 


“Details would only be admitted if so immediate as to be part of the res 
gestae or if the child is of tender years.”!® 


The details were admitted when the victim was an eleven-year old child. 


This seems rather odd to make a decision and base it on the age of the victim be- 
cause an adult person, outraged by such a crime is equally prone to confide in her 
mother or friend as is a child of tender years. The ultimate question is whether or 
not she tells the same story on the stand and if she does, then the tender years should 
make no difference. This view is followed by Wigmore. 


PropucTion oF Tuirp Party As To Crepisitiry oF ImpEACHED WITNEss 


When a witness answers a question in the negative as to whether or not he made 
such statements and other witnesses are called to show that he did make such state- 
ments the whole purpose is to create a belief that he is not a credible witness. Impeach- 
ment of a witness by proof of his bad character is intended to accomplish exactly and 
only the same thing. 

A witness’s reputation is presumed to be good until attacked. When a party’s 
veracity as a witness has been assailed, he has the absolute right to offer rebuttal testi- 
mony to show his generak reputation for truth and veracity.1® By questioning the wit- 
ness’ reputation he is injured in the eyes of the jury and to allow him to protect him- 
11. See Note 8, supra. 
lla, See Note 7, supra. 

12, People’s State Bank v. Hill 125 Kan. 308, 263 Pac. 1045 (1928). 
18. State v. Pitts, 126 Kan. 784, 271 Pac. 296 (1928). 

14. 2 Wigmore on Evidence Sec. 1137, 1138. 

15. State v. Hoskins, 78 Kan. 183, 96 Pac. 188 (1908). 

16. State vy. Langston, 106 Kan. 672, 189 Pac. 153 (1920). 


17, State v. Daugherty, 63 Kan. 473, 65 Pac. 695 (1901). 
18. State v. Mclemore, 99 Kan. 777, 164 Pac. 161 (1916). 
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self and place himself in a more favorable position is only fair. They may prove he 
does not have a bad reputation; and if he has no reputation at all on the subject the 
attempt to impeach is as fully defeated as if a good one were proved.1® When repu- 
tation of a witness for untruthfulness is brought in evidence to impeach his credibility, 
to defeat this attempted impeachment the only thing to do is to show the impeaching 
testimony to be false, and that the witness does not have a bad reputation as to truth 
and veracity. This can be shown as conclusively by showing that his reputation in this 
respect has never been questioned as by proving that it is good. The court in search- 
ing for authority based its decision on the analogy between this case and the one con- 
cerning the general reputation of a woman for chastity.” 


“A woman’s reputation for chastity is what the people of her acquaintance 
generally say of her in this regard; that is, ‘the general credit for chastity which 
she bears among her neighbors and acquaintances.’ If a woman’s neighbors and 
acquaintances say nothing of her, or do not question her character for chastity, 
then her reputation in this regard should be considered good. “The best char- 
acter is that which is talked about least.’ Therefore the negative evidence of a 
witness that he never heard anything against the character of the woman for 
chastity on whose behalf he has been called; that is, ‘that he never had heard her 
conduct criticized, condemned or even talked about’ is admissible upon the trial, 
where the reputation of the woman for chastity is in question, and is strong evi- 
dence of the woman’s good repute.” 

Davip H. Scorrt, ’41 
Joun J. ZrecELMEYER, ”41 
University of Kansas, School of Law. 


ADMISSIBILITY ‘OF EVIDENCE AS TO PRECAUTIONS 
TAKEN AFTER ACCIDENTS 
When evidence as to precautions taken after an accident is used to prove negligence, 
the problem falls within the classification of “Prejudicial Evidence.”! The Federal 
Courts and the majority of the States follow a rule of inadmissibility of such evidence, 
and it is frequently said that Kansas is contra in allowing such evidence to be intro- 
duced. The purpose of this paper is to examine these different viewpoints. 
Rule 409 of the Code of Evidence of the American Law Institute,’ states the rule 
as follows: 


“Evidence of the taking of a precaution by a person to prevent the repetition of 
a harm or the occurrence of a similar harm, or evidence of the adoption of a plan 
requiring that such a precaution be taken is inadmissible as tending to prove that 
his failure to take such a precaution to prevent the original harm was negligent.” 


The comment appended is to the effect that this states the well-settled common- 
law rule. The Federal Courts also follow this general rule. In the case of Columbia & 
P.S.R.R. Co. v. Hawthorne,’ the Supreme Court of the United States quoted with ap- 
proval the Minnesota case of Morse v. Minneapolis & St. L. R. Co.5 which stated: 


“But, on mature reflection, we have concluded that evidence of this kind ought 
not to be admitted under any circumstances . . . not for the reason given by some 
courts, that the acts of the employees in making such repairs are not admissible 
against their principals, but upon the broader ground that such acts afford no 
legitimate basis for construing such an act as admission of previous neglect of 
. Colvin v. Wilson, 100 Kan. 247, 164 Pac. 284 (1917). Stevens v. Blake, 5 Kan. App. 124, 48 Pac. 


888 (1869). 
State v. Bryan, 34 Kan. 72, 8 Pac. (2d) 248 (1885). 


. Abbot, Civil Jury Trials, 5th Ed., Pg. 449. 
. Preliminary Draft No. 13, Code of Rules of Evidence, American Law Institute. 


. Ibid. p. 14. 
s Columbia & P.S.R.R. Co. v. Hawthorne, 144 U. 8. 202; 138 8. Ot. 591 (1892). 
. Morse v. Minneapolis & St. L. R. Co., 30 Minn. 465; 16 N. W. 858 (1883). 
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duty. A person may have exercised all the care which the law required, and yet, 
in the light of his new experience, after an unexpected accident has occurred, and 
as a measure of extreme caution, he may adopt additional safeguards. The more 
careful the person is, the more regard he has for the lives of others, the. more likely 
he would be to do so, and it would seem unjust that he could not do so without 
being liable to have such acts construed as an admission of prior negligence. We 
think such a rule puts an unfair interpretation upon human conduct, and virtu- 
ally holds out an inducement for continued negligence.” 


It is generally said that in Kansas such evidence is admissible. The syllabi in a 
general way point to odminibiliey; such evidence has been admitted in a number of 
cases, for various purposes; ® and the Supreme Court has indicated in a general way that 
evidence as to precautions was admissible.7 An examination of the Kansas cases, how- 
ever, would seem to indicate that the rule of admissibility in Kansas is somewhat limited, 
and that the difference between the practice in Kansas and elsewhere is not so great as 
the stated rules would indicate. 

In negligence cases in Kansas, where this problem has arisen, the courts have uni- 
formly held that the plaintiff, in order to establish a case based on negligence, must 
show either that the defendant had knowledge of the defect causing the injury, or that 
by exercise of ordinary reasonable care and caution he could have discovered the defect. 
Evidence as to precautions taken after the accident is ordinarily admitted in Kansas to 
show the existence of the defect, but not necessarily to prove that the defendant had, 
or reasonably should have had, knowledge of the defect. 

In Emporia v. Schmidling,® which is usually cited as showing that subsequent pre- 
cautions may be introduced into evidence in Kansas, evidence of repair of a defective 
sidewalk by the city, immediately after an accident, was admitted as tending to show 
that the walk removed was out of repair, but the court said: 


“Tt is no evidence that the city authorities had knowledge of the defect before the 


occurrence of the injuries.” 


In Railway Co. v. Weaver,’ injuries were caused by alleged insufficiency of a pas- 
sage-way for water, and the court admitted evidence to show that after the injury the de- 
fendant enlarged the capacity of the passage-way. This evidence was held not er- 
roneous, on the ground that it did not itself prove negligence, nor that defendant had 
had notice of the insufficiency of the passage-way, or that by the exercise of reasonable 
care he should have had notice. The only office of this particular evidence was that 
it tended to admit that the passage-way was originally too small. 

Likewise, in Railroad Co. v. McKee, it was held that when repairs were made 
upon a machine shortly after an accident had occurred at the machine, evidence of such 
Tepairs was competent to establish that it was not safe at the time of the accident. This 
point if proved did not establish the negligence of the defendant. 

Also, in Harter v. Railroad Co.,* such evidence was held to be— 


“admissible for the purpose of showing that a defect existed at the time repairs 
were made, but it did not show or tend to show, that the defendant had knowl- 
edge of the defect prior to the accident.” 


Thus it can be seen that in these cases evidence of precautions taken after the ac- 


' y agen Smelt Co. vy. Tinchart, 5 Kan. App. 130; 48 Pac. 889 (1897); A.T. & S.F. Rid. 
Co. Retford, 18 Kan. 245 (1877); City of Emporia v. Schmidling, 33 Kan. 485, 6 Pac. 893 
; St. aun and San Francisco Ry. v. Weaver, 35 Kan. 412, 11 Pac. 408 (1889) ; 45. 
& 8.R. Rid. Co. McKee, 87 Kan. 592; 15 Pac. 484 (1887). Harter v. A.T. & Rid. 
55 Kan. 250, 88 Pac. 778 (1895); Howard v. City of Osage City, 89 Kan. 205, 131 Pas’ ‘81 Gois}’ 
Juznick v. K.O.S. Co., 109 Kan. 359, 199 Pac. 90 (1921); Heck v. Quindaro 8 Kan 
647, 216 Pac. 293 ie 23). 
7. Howard v. City of Osage City, 89 Kan. 205, 131 Pac. 581 (1913). 
> Mining and Coal Co. v. Britton, 3 Kan. App. 292, 45 Pac. —— —_— 
9. City of Emporia v. Schmidling, 33 Kan. 485, 6 Pac. 893 (188 
10. St. Louis and San Francisco Railway Co. v. Weaver, 35 Kan. 412, 11 Pac. 418 (1886). 
11. A.T. & 8.F. Rid. Co. v. McKee, 37 Kan. 592, 15 Pac. 484 (1887). 
12. Harter v. A.T. & S.F. Rid. Co., 55 Kan. 250, 88 Pac. 778 (1885). 
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cident have been admitted in Kansas, not for the purpose of proving the prior negli 
gence of the defendant but merely to establish the faulty physical condition of the in- 
strumentality existent at the time of the injury. 

It is interesting that in another line of Kansas cases, evidence as to precautions 
subsequent to the accident was admitted avowedly for no definite purpose. It may be 
inferred from the opinions that such evidence was not allowed as proof of negligence 
but that in the particular cases its introduction was merely to aid the jury in determin- 
ing some collateral questions of fact. In Railroad v. Retford,’* the court said: 


“The jury could consider it for what it was worth, and with proper instructions 
it might have aided, in some degree, the jury in determining whether the Rail- 
road Company changed the track on account of it being in too close to the coal- 
chute for the safety of its employees, or for other reasons.” 


The same general reasoning was followed in Jusnick v. Railway Co., in which 
evidence was put to the jury for “what it was worth.” 

Still another distinction is offered by the Courts of Kansas, in the case of Consoli- 
dated Smelting Co. v. Tinchart.™ Here, evidence was admitted that immediately after 
the accident the employer took steps to prevent further injury from the same cause. 
Steel plates which had fallen and injured the plaintiff were placed back in position, and 
an iron post driven into the ground to prevent their falling a second time. The court 
in admitting this evidence distinguished it from proof of negligence by saying, 


“The act was part of the res gestae; it was done immediately.” 


Up to this point the cases employed in illustrating the Kansas rule concerning this 
particular problem have consistently upheld the admissibility of evidence to establish 
the irrepair of the instrumentality causing the injury. For this same reason, evidence 
was rejected in the following cases—because, in the opinion of the court, such prior 
condition of the instrumentality could not be brought to light by the admissibility of 
the desired evidence: In Coal and Mining Co. v. Britton,'® the plaintiff was suing for 
the wrongful death of his intestate, allegedly caused by negligence of the defendant in 
care of the roof of a mine. The court said: 


“Tt is not competent on trial of an action for damages for causing the death of 
another by negligence, to permit the plaintiff on trial to prove that soon after the 
accident occurred, the company repaired the roof of the mine at the point where 
the loose rock fell. This evidence does not tend to prove that the mine owner had 
any knowledge of the defective condition of the mine at or before the falling of 
the rock.” 


In White v. Cloak and Suit Co.,." the court, although it refers in dicta to the rule 
in Kansas as being one of admissibility of such evidence, nevertheless excludes the evi- 
dence in the instant case. The court said: 


“The admission of such evidence can hardly be harmful in itself, and in some 
situations it may be helpful, as aiding in the solution of an existing issue of fact. 
But where, as in this instance, there is otherwise no basis for submitting the ques- 
tion of the defendant's liability to the jury, the lacking ingredient cannot be thus 
supplied. The employer is not bound to adopt the safest possible construction, 
and if after an accident he sees fit to change a reasonably safe arrangement into 
a still safer one, he cannot merely by that act, be subjected to a liability which 
would not otherwise exist.” 


That Kansas reasoning is not so far from the reasoning of the other jurisdictions 


. AT. & S.F. Rid. Co. v. Retford, 18 Kan. 245 (1877). 

. Juznick v. Kansas Ci ty Southern Railway Co., 109 Kan. 359, 199 Pac. oe ofpoe- 
. Consolidated Smelting Co. v. Tinchart, 5 Kan. App. 130, 48 Pac. 7, fu 

. Coal and Mining Oo. v. Britton, 3 Kan. App. 292, 45 Pac. 100 (189 

. White v. Berkson Bros. Cloak and Suit Co., 106 Kan. 239, 187 Pac. tro (1920). 
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is borne out in a number of ways. First of all, the fundamental reasoning of the two 
groups is based upon the same general premise and desire for the public good, although 
the only apparent difference seems to be as to the specific purpose for which such evi- 
dence is to be used. In the Hawthorne case,!* the inadmissibility of evidence as to sub- 
sequent precautions was due to the fact that the court expressly believed that inadmissi- 
bility would be more conducive to the cause of safety. In the case of Howard v. City of 
Osage City, the court admitted evidence of subsequent precautions and expressly de- 
clared it to be for a similar reason. 

Moreover, Kansas is not the only jurisdiction which does not frown upon the intro- 
duction of evidence as to subsequent precautions for purposes other than directly prov- 
ing the negligence of the defendant. For example, in Massachussetts, evidence of what 
was done after a fatal accident, to prevent danger, is admissible for the purpose of show- 
ing what could have been done to avoid the accident2® Here the court appears to dif- 
ferentiate between proof of negligence on the part of defendant, and the establishment 
of a degree of care which under existing circumstances might have prevented the acci- 
dent. This is somewhat analogous to the Schmidling case.24 

Likewise, in Nebraska, evidence that the rules of a railroad company required turn- 
tables to be kept locked when not in use, and that immediately after an accident to a 
child playing upon a turntable, the station-agent locked it, was held to be admissible in 
an action to recover for injuries sustained by the child.2# Such evidence was admitted 
to establish the answer to whether or not they had used their own usual care in rela- 
tion to the turntable in question, and whether the turntable was locked at the time 
of the accident. There is a strong similarity, between this case and the Howard case** 
in Kansas, in which evidence of the fact that the city had filled in a ditch with; dirt at 
all crossings except the one where plaintiff had been injured, was held admissible to 
determine whether or not the city had used their own usual care in relation to the 
crossing in question. Thus, it appears that other States, as well as Kansas, distinguish 
between evidence to establish directly the negligence of the defendant, and evidence to 
establish some collateral problem, such as existence of the defect, or the defendant’s 
own standard of care. 

The Federal case of Osborne v. City of Detroit, has a familiar ring to the person 
having lately read the Kansas cases. The issue involved was whether or not that evi- 
dence of subsequent repairs of a sidewalk given in the trial was erroneous. The Federal 
Court said: 


“We think that the testimony that the walk had been repaired was some evi- 
dence tending to show that the walk was out of repair at the time of the acci- 
dent, and was in the nature of an admission which was competent to go to the 
jury. If not, the testimony was merely immaterial, and worked no injury to the 
defendant.” 


The only valid conclusion that one can draw from an analysis of these cases is that 
the alleged contrary view in Kansas, on the matter of admissibility of evidence of pre- 
cautions subsequent to accidents to prove negligence, must be taken with distinct limita- 
tion and qualification. It is doubtful, in view of the fact that such evidence has usually 
been introduced in Kansas for purposes other than direct proof of negligence, whether an 
accurate rule can be laid down as to admissibility for the proof of negligence itself. 


Mitton Perry ALLEN, 42 
ANTHONY SHELDON WINGERD, °41 
University of Kansas, School of Law. 


See Note 4, supra. 
19. Howard v. City of Osage City, 89 Kan. 205, 131 Pac. 581 (1918). 
. Willey v. Boston Electric Light Co., 168 Mass. 40, 46 N. E. 395 (1897). 
. See Note 9, supra. 
. OB. & Q. RR Bang v. Krayenbull, 65 Nebr. 889, 91 N. W. 880 (1962). 
. See Note 7, 
. Osborne v. ‘City of of Detroit, 832 F. 86 (1886). 
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THE RESPONSIBILITY OF INSURERS IN RESPECT TO FIDELITY BONDS 

Fidelity insurance, as the term is usually employed, is a contract whereby one, for 
a consideration, agrees to indemnify another against loss arising from the want of 
honesty, integrity, or fidelity of employees or others holding positions of trust. 

The contract is sometimes in a form very similar to that of a policy of insurance, 
while frequently it is in the form of a bond of indemnity. It is sometimes issued upon 
the application of the employer and sometimes upon the application of the employee, 
But whatever the form of the contract, it is well established that guaranteeing the 
fidelity of employees and persons holding positions of trust is a form of insurance, and 
that such a contract is subject to the rules applied to ordinary insurance contracts gen- 
erally, and not to the rules applied to ordinary sureties for accommodation. 

An illustration of this statement exists in the Kansas Case of Docking v. National 
Surety Company. The Bank obtained a surety bond indemnifying it against loss, to 
a limited amount, which it might sustain by reason of any act of larceny or, embezzle- 
ment of L., its president and active managing official. The note for $10,000 of a lum- 
ber company to the bank was sold by L to G, a customer, who desired an investment. 
The note was left at the bank for safe keeping; ‘L collected the interest and placed it 
to G’s credit. The Lumber Company, on collateral deposited, borrowed $5,000 of the 
bank to pay on this note. L handled the transaction for the bank and misapplied the 
money, using $2,500 of it to pay his personal note to P. The court held that these facts 
coupled with the refusal of L on demand to repay the money wrongfully used was 
embezzlement within the meaning of the bond. The court also held that the bond is, 
in effect, a contract of insurance to be construed in accordance with the rules for con- 
struction of insurance policies; and that it is a continuous obligation beginning at a 
date named and continuing until terminated or liability thereunder ceases, in accord- 
ance with conditions or provisions contained therein. 


Contracts of fidelity insurance are subject to the same general rules of construction 
as apply to other insurance contracts. Thus if, looking at all its provisions, such a con- 
tract is fairly and reasonably susceptible of two constructions, one favorable to the in- 
sured. and the other to the insurer, the former construction, if consistent with the ob- 
jects for which the contract was made, must be adopted, especially where the insurer 
prepared the obligation and chose the language used; but this rule cannot be invoked 
where the terms of such a contract are unequivocal or unambiguous, or where language 
has acquired by judicial construction a clear and definite meaning. Nor can it be carried 
to the extent of construing such a contract contrary to the manifest intention of the 
parties. Words and phrases in fidelity bonds are to be construed according to their 
context; and, if they are clear and unambiguous, their terms are to be taken and under- 
stood in the plain, ordinary and popular sense. 

The general rule, as stated above, was followed by the Kansas Court in The Bank 
v. Colton? where the court said: 


“Bonds of this character are to be construed most strongly against the Surety 
Company. The Surety Company prepares the bond on its own form and the 
courts as a general rule construe them as intended to protect the obligee from 
loss occasioned by the dishonest and fraudulent acts of the principal, wholly re- 


1, 122 Kan. 235, 252 Pac. 201 (1927). See Kansas v. Sanders, 127 Kan. 481, 474 Pac. 223 (1929); 
Bowling v. Illinois Bankers Life Association, 143 Kan. 377, 41 Pac. (2d) (1935); Leonard 
v. Aetna Casualty & Surety Company, 80 Federal (2d) 205. (0.0.A.) (19385) 

2. 102 Kan. 365, 170 Pac. 992 (1918). See Vilm Milling Company v. Kansag Casualty & Surety 
Co 104 Kan. 790, 108 Pac. 790 (1919) ; Mitchel Grain & Supply Co. v. Maryland Casualty Co., 

108 Kan. 379, 195 Pac. 978 (1921) Docking. a ae Surety Co., 122 "Ken. 235, 25 Pac. 


417 (1927); Centerville State Bank v. National S y Co., 134 Kan. 858, 8 Pac. (2d) 361 (1932); 
Farmer v. Rutherford, 136 Kan. 298, 15 Pac. ( (24). tts (1932); Trip v. U. 8. Fire Insurance Co. 
of N. Y., 141 = Bg 44 Pac. (2a) 236 (1935); Sebal v. Columbian National Life Insurance 
Co., 144 "Kan. 2 9 Pac. ( 27 (1936); iberty Life Insurance Go. v. Guthrie, 148 Kan. 907, 
84 "Pac. (24 see (1988); lliott v. Behner, 150 Kan. 876, 96 Pac. (2d) 852: (1939); City of 
Wichita v. Home Cab Co., 151 Kan. 679, 101 Pac. (2d) 219 (1940). 
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gardless of whether or not the principal might upon the facts established have 
been convicted of larceny or embezzlement.” 


Liability upon a fidelity insurance contract is to be determined and measured by 
the terms of the contract, construed in accordance with the rules applicable thereto. 
Where, as is usual, a fidelity policy or bond covers only losses due to fraud or dishonesty, 
or occasioned by larceny or embezzlement,* the liability of the insurer is restricted to 
claims based upon such grounds, and his obligation does not cover every liability or 
daim which may accrue in favor of the employer and against the employee. Thus a 
loss resulting from the employee’s carelessness or inattention to business, or other acts 
or omissions not fraudulent or dishonest, imposes no liability on the insurer. 


The Kansas cases seem to be in accord with the above statement. The Kansas rule 
in regard to the matter is set forth in The Flour Company v. Surety Company In this 
case an agent had authority to buy and pay for grain. He purchased a carload of 
wheat and by mistake and without fraud gave the seller the Plaintiff's check for a sum 
greatly in excess of the amount agreed upon by them. The Fidelity Bond indemnified 
the employer against loss of money or property sustained by act or acts of fraud or 
dishonesty, forgery, theft, or embezzlement, wrongful abstraction or misapplication, on 
the part of the agent. The court held that there could be no recovery on the bond be- 
cause the bond did not extend to a loss occasioned by a simple mistake of the agent 
made without fraud. 


Where a fidelity contract insures against loss through fraud or dishonesty, amount- 
ing to embezzlement or larceny, the words fraud and embezzlement are to be taken 
in their ordinary sense, and it is not necessary that the acts of the employee should have 
been such as to subject him to an indictment and conviction for larceny or embezzle- 
ment; and in order that liability may attach on a bond conditioned to insure an em- 
ployer against larceny or embezzlement it is not necessary for the employer to introduce 
such proof as would convict the employee of the crime of larceny or embezzlement. 


In Bank v. Colton® the court held: “It was not necessary that the petition should 
allege or that proof should establish, facts, sufficient to constitute the crime of embezzle- 
ment or larceny.” 

In McIntyre v. Surety Company,§ the Kansas Court said: “It was not necessary to 
show that the funds and property entrusted to Miller had been embezzled. Under con- 
ditions of the bond it was enough to show that the default was caused by fraud, breach 
of trust or any intentional offense against the property placed in his possession. Com- 
petent testimony of the breach must be produced by the plaintiff and sufficient to over- 
come the presumption of honesty, but the strictness of proof required in a criminal pro- 
ceeding is not essential to a recovery on the bond. There may be a recovery upon proof 
that the default of the bonded party was caused by his fraud or by breach of trust, and 
a showing that he had embezzled the money or property entrusted to him was not 
necessary for recovery. 

A fidelity bond sometimes contains a provision limiting the liability of the insurer 
to losses discovered during the time of its continuance, or any renewal thereof, or within 
a fixed period thereafter, or within a fixed period after the death, dismissal, or retire- 
ment of the employee, or to losses sustained within a given time prior to discovery.’ 
Where the liability of the insurer is thus limited, there is no liability unless the fraud 
or dishonesty, or negligence, causing the loss, not only occurred but was discovered with- 
in the time limit; and this is true although such discovery was prevented by a falsifica- 


. Hail Association v. Surety Oo., 97 Kan. 271, 155 Pac. 18 (1916). 

. 98 Kan. 618, 158 Pac. 1118 (1916). Accord: Aetna B. & L. Assn. v. Central Surety & Inv. Co.’ 
145 Kan. 622, 66 Pac. (2d) 577 (1987). 

- 102 Kan. 365, 170 Pac. 992 (1918). 

. Bank vy. Colton, 102 Kan. 365, 177 Pac. 992 (1918); Vilm Milling Co. v. Kansas Casualty & 
Surety Co., 104 Kan. 790, 108 Pac. 792 (1919); State v. Evans, 119 Kan. 469, 239 Pac. 996 
(1925); Amsden Lumber Oo. v. American Surety Co., 127 Kan. 469, 24 Pac. 203 (1929). 

- Bank y. Surety Co., 104 Kan. 3, 177 Pac. 544 (1919). 
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tion of the employee’s books, or by other means taken to conceal the fraud or dis. 
honesty.® 

Where there is a material change in the duties and responsibilities of the employee, 
the insurer is released from liability on his policy or bond.® ‘The Kansas rule, by the 
decision in Centerville State Bank v. National Surety Company® seems to be in ac- 
cord with this statement. In this case a bank obtained a fidelity bond for its president. 
The bond set forth his authority, duties, and responsibilities. Afterwards the man 
bonded was elected cashier but his authority, duties and responsibilities were in no way 
augmented. The court held that the Surety Company was liable on the bond since 
there had been no material change in the duties or responsibilities or authority of the 
bonded man. The court did, however, indicate that if there had been an increase in 
such duties, responsibilities or authority, there would have been no liability on the bond. 


The liability of a fidelity insurer upon a bond given to secure the honesty of a 
person as employee of the insured terminates at the death of the insured, except as to 
prior acts of the employee, although the latter remains in the employ of the personal 
representatives who continue the business of the insured.!! 


Under a provision in a fidelity bond that it shall be null and void if the employer 
shall condone any act of a dishonest employee for which the company may be liable, 
or make any settlement under the bond, the insurer is not relieved of liability because 
of the acceptance on the part of the employer of money and property turned over by 
the employee in part payment of the indebtedness due to his defalcation, when such 
payment was not accepted with intent to condone the offense and was used to reduce 
the amount claimed from the Guaranty Company.!? 

It is usually stipulated in fidelity policies or bonds that the insured shall notify 
the insurer of any act of dishonesty or infidelity or other default, involving a loss under 
such contracts, or of any loss resulting therefrom, immediately, or as soon as practicable, 
and the failure of the insured to comply with such a requirement will defeat a re- 
covery.!% 

In La Harpe Farmers Union v. U.S.F. & G. Company,'4 the Kansas court passed 
on the question of notice. This was a suit on an indemnity bond by an employer 
against the Surety Company. The bond contained a provision that the employer should 
give the surety notice of any acts of fraud or dishonesty by the employee which might 
be made the basis of a claim against the Guaranty Company, as soon as possible after 
becoming aware of such acts, and at all events not later than ten days thereafter. The 
Court held that such a provision was a valid one and a failure to comply with it, if 
there be no waiver thereof, or legal excuse therefor, will defeat recovery. 

In Bank v. Surety Company, the bond had a provision: “Provided, that no claim 
shall be payable hereunder that shall be filed with the company after the period of 
six months from the expiration or cancellation of this bond. The court held the com- 
pany not liable since the claim was filed more than six months after the expiration of 
the bond. 

A criminal prosecution of the employee by the employer, if required by the insurer, 
“8. American Surety Oo. v. Pauly, 170 U. 8. 160, 18 Sup. Ct. 563 (1898); Fidelity & Casualty Co. 

v. Oonsolidated National Bank, 71 Fed. 116 (1895); uarantee Co. v. Mechanics, Savings Bank & 
Trust Co., 80 Fed. 766 (1896); California Sav. Bank v. American Surety Oo., 82 Fed. 866 (1897); 
Proctor Coal Co. v. U. 8S. Fidelity & G. Co., 124 Fed. “424 (1903); Larrabee v. Title Guaranty & 
Surety Co., 250 Pa. 135, 95 Atl. 416 (1915); Third National Bank v. American Bonding Co., 
145 Ge, 198, 88 8. E. 584 (1916). 

. Sun Life Insurance Co U. 8. Fidelity & G. Ba 130 N. C. 129, ‘e 8. > 975 (1902). 

. 184 Kan. 858, 8 Pac. (24) 861 (1982). See Farmer v. Rutherford, 1 86 Kan. 298, 15 Pac. (2d) 
474 (1932); Wollard v. Peterson, 143 Kan. 566, 56 Pac. (2d) 476 (1936); City of Wichita v. 
Home Cab Go., 151 Kan. 679, 101 Pac. (2d) 219 (1940). 

- Roth v. Mass. Bonding Co., 158 Wisc. 469, 149 N. W. 143 (1914). 

. Remington v. Fidelity & Deposit Co. of Maryland, 27 Wash. 429, 67 Pac. 989 (1902). 

. Delaware ‘an Bank v. Colton, 102 Kan. 365, 170 Pac. 992 (1918); Guaranty “* v. Mechanics’ 
& Co., 183 U. 8. 402, 22 S. Ct. 124 (1901); Fidelity & Deposit Co. v. Courtney, 186 U. 8. $42, 
22 8. "Ot. ese(i08) "Long Bros. Grocery Co. v. U. 8. F. & G. Co., 110 8S. W. 29, ye (1908); 
Dixie Fire Insurance Co. v. American Bonding Co., Ges N. C. 384, 1s. 8. E. 480 (1913). 
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js sometimes, by the terms of the contract, made a condition precedent to a recovery 
against the insured.4® In the absence of such a provision in the contract a criminal 

ution is not a condition precedent to a recovery thereon. Kansas is in full ac- 
cord with this statement as is shown in Milling Company v. Surety Company." There 
the court said: “Evidence showing that the agent had fraudulently withheld property 
and money of the plaintiff, and had appropriated it to his own use is sufficient to war- 
rant a recovery upon the bond in which the defendant undertook to reimburse the 
plaintiff for any loss that it might sustain by reason of the fraud or dishonesty of the 
agent amounting to larceny or embezzlement in connection with his duties and obliga- 
tions; and the fact that the agent had not been prosecuted for embezzlement or that 
the proof was not strictly the same as is required in a prosecution for embezzlement, 
will not defeat a recovery.” 


The rule that a forfeiture or a defense to an action on an insurance policy may 
be waived by acts in pais from which an intention to waive might be inferred, and 
that such a waiver need not be based on a new consideration or amount to a technical 
estoppel, has been applied to fidelity policies. The Kansas cases seem to support the 
rule. In the case of Fowler v. Surety Company,® the court said: “A bond issued by 
an insurance company for the purpose of indemnifying against loss by the fault of an 
employee will not be held invalid because not signed by the employee, although the 
bond expressly so provides, when the bond has been delivered by an agent of the com- 
pany to the insured and the premium collected and when the company has a separate 
writing, signed by the employee, which imports the same undertaking by the employee 
as would his signature to the bond; on the contrary the condition will be held to have 
been waived. When such a bond, containing a condition which renders it void at its in- 
ception, is delivered to the insured and the premium is collected by an authorized 
agent, it will be presumed that the company waived the condition rather than that it 
intended to perpetrate a fraud.” 

The Kansas case, Star Insurance Company v. Carey,)® seems to support the gen- 
eral rule. This suit involved an action by the obligee against the surety on a fidelity 
bond of a local recording insurance agent. The court held that since the obligee had 
no part in the matter of inducing the surety to sign the bond, the fact that the agent 
was behind with his remittance of moneys belonging to his principal, the obligee of 
the bond, at the time the bond was required, and the obligee did not volunteer to in- 
form the surety of that fact, did not constitute a fraud upon the surety. Nor was such 
nondisclosure sufficient to release the surety from his obligation. 

Another Kansas case quite similar to the one cited above is The Hail Association v. 
Surety Company2° The Mutual Hail Insurance Company employed a soliciting agent, 
who gave a bond to protect his employer against all pecuniary loss from embezzlement 
or larceny on his part. On the insurance application the question was asked of the 
employer, “Is he, the agent, now in debt to you?” The employer answered, “No.” 
However, the employer had advanced the agent $50.00 which was to be taken from 
the agent’s weekly salary. The court held that the evidence justified allowing the 
jury to determine whether or not the $50.00 transaction was of such a nature that it 
should have been mentioned in the answer to the question. The jury held that it 
was not necessary that the information should have been given and consequently there 
was a recovery on the bond. 

For a general statement in regard to the responsibility of the insurer in respect to 
fidelity bonds, I believe we can conclusively say that there is very little difference be- 
tween the insurer’s liability on a fidelity bond as compared with the insurer’s liability 
16. Maryland Casualty Co. v. Laurel Oil & Fertilizer Co., 116 Miss. 283, 76 So. 875 (1917). 

17. 104 Kan. 790, 180 Pac. 82 (1919). See Mitchel Grain & Supply Co. v. Maryland Casualty Co., 

108 Kan. 379, 195 Pac. 978 (1921); Amsden Lumber Oo. v. American Surety Co., 127 Kan. 469, 

24 Pac. 203 (1929). 

18. 88 Kan. 455, 129 Pac. 171 (1913). 
19. 126 Kan. 205, 267 Pac. 990 (1928); See Great American Insurance Co. v. O’Neal, 188 Kan. 

617, 27 Pac. (2) 211 (1983). 


20. 97 Kan. 271, 155 Pac. 18 (1916). See 104K790, 180 Pac. 782 (1919); 145 Kan. 622, 66 Pac. 
(2d) 577 (19387). 
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on a common insurance policy of any other nature. Fidelity bonds are simply a form 
of insurance where a company for an agreed premium agrees to indemnify the in- 
sured for a certain definite thing, usually acts of fraud, embezzlement or larceny on the 
part of an agent or employee of the insured. 


In order to determine the liability of the insured upon the bond, it is first neces- 
sary to interpret the bond and reach a decision as to exactly what the insurer has agreed 
to indemnify the insured against. Next it is necessary to ascertain whether the definite 
and certain act which must transpire, in order for liability to exist on the part of the 
insurance company has occurred. If the necessary, definite and certain act has occurred 
and if there have been no acts or errors, on the part of the insured, contrary to the 
terms of the bond, then liability does exist and the insurer must pay according to the 
terms of the bond. 

Vircit L. Garrett, *41 
University of Kansas, School of Law. 


THE EFFECT OF RIDERS ON INSURANCE POLICIES IN THE 
STATE OF KANSAS 


The term “rider” as used in this note is applied to an additional paper attached to, 
and forming a part of, an insurance policy.1 However, a slip of paper does not be- 
come a part of the contract of insurance merely by being, pinned, pasted, or otherwise 
fastened or attached to the policy without any reference thereto in the body of the 
policy.2 Further it is held that though a written paper be wrapped up in a policy when 
it is brought to the insurers to subscribe, and shown to them at that time, or even 
though it be wafered to the policy at the time of subscribing, still it is not in either 
case a warranty or to be considered as part of the policy itself, but only as a repre- 
sentation. Some statutes expressly authorize separate slips or riders, containing ad- 
ditional or modifying provisions, to be attached to a standard form policy. However, 
in most states not having such statutes, riders often attach to the standard form of 
policy. In Kansas a standard form of policy is advocated and set out by statutes.5 In 
effect Kansas by this statute follows the policy of the states of Massachusetts and New 
Hampshire. In states like Massachusetts, which have a standard form of policy pre- 
scribed by statute, the insurer’s agents, and even its general agents, cannot vary this 
standard form without clear authority, and then only by inserting provisions or at- 
taching slips in the manner prescribed by the statute. In Kansas, likewise, the at- 
taching of slips or riders is regulated by statute. 


“A standard provision relative to changes in the contract, which shall be in the 
following form: 


2. No statement made by the applicant for insurance not included herein shall 
avoid the policy or be used in any legal proceeding hereunder. No agent has 
authority to change this policy or to waive, any of its provisions. No change in 
the policy shall be valid unless approved by an executive officer of the insurer and 
such approval be endorsed hereon.”? 


Thus it appears that Kansas would follow the states which use the Massachusetts 
system of setting up a standard form and then allowing certain authorized riders to be 
attached thereto as changes and modifications. In Massachusetts the act of 1894, Ch. 522, 
Sec. 60, Cl. 7, authorized slips or riders to be attached to policies modifying the pro- 
visions in the body of the policy.® So it seems in Kansas that, due to the statute above 


. Hukle v. Great American Ins. Co. 245 N. Y. Supp. 240, 230 App. Div. 477 (1930). 
Goddard v. East Texas Fire Ins. Co. 67 Tex. 69, 1 8S. W. 906 (1886). 

Beane v. Suppart, 1 Doug. 12, 99 English Reports Repring 9 (1778). 

Rolfe v. Patron’s, etc., 105 Me. 58, 76 Atl. 879 (1909). 

Kan. G. 8S. (1935) 40-1109. 

. May On Insurance, Fourth Edition, Vol. 1, Sec. 177 Note a. 

. Kan. G. 8S. (1935) 40-1109 (1). 

. Hardy v. Lancashire Insurance Co., 166 Mass. 210, 44 N. E. 209 (1896). 
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cited, it is possible that the riders authoritatively attached will be given effect and pre- 
vail over the more general terms of the policy as stated in the printed forms.® 

The question for consideration then resolves into one as to the effect and con- 
struction that the courts will give to riders when they are in contravention-to the terms 
of the policy itself. Seemingly, for the reasons above stated, they (the riders) if prop- 
erly executed and attached, will prevail over the parts of the policy with which they 
are in contravention. In Votaw v. Farmer's Automobile Inter-Insurance Exchange'® 
the defendant insurance company issued the plaintiff, an automobile public liability pol- 
icy containing the usual provisions relieving the insurer of liability if the plaintiff's owner- 
ship became other than sole and unconditional. Later the plaintiff delivered the auto- 
mobile on an oral contract of conditional sale to K who made part payment. K, operat- 
ing the automobile, injured a third person, and recovery was had against the plaintiff"! 
since his failure to comply with the registration statute!? made him liable under the 
Owner’s Liability Law. The plaintiff sued the insurer on the policy, to which a rider 
had been attached after the conditional sale but prior to the accident. The rider pro- 
. vided that the policy should extend to third persons riding in or legally operating the 
automobile with the owner’s consent and, according to a letter from the defendant ac- 
companying the rider, protected the insured under the Owner’s Liability Law. The 
provisions of the rider were: 


“Subject to all terms, conditions and limitations of the policy.” 


The lower court found for the plaintiff and the defendant appealed. Held: that the 
insurer was liable under the rider attached to the policy notwithstanding the condi- 
tion of the original policy requiring sole and unconditional ownership as a condition 
of recovery. (Judgment affirmed.) In a comment on this case! it is pointed out that: 


“The instant case raises the question of the effect of the rider on the sole and un- 
conditional ownership condition in the policy. A letter written by the insurer ex- 
plaining the meaning of a policy is binding on it. The insurer’s letter in 
the instant case stated that the rider protected the insured under the Owner’s Lia- 
bility Law. Defendant, therefore, could not object to a holding that this was the 
meaning of the rider. Thus construed, it is inconsistent with the sole ownership 
clause, since, as in this case, the insured may suffer a loss under the Owner’s Lia- 
bility Law although not the sole and unconditional owner.’® In cases of 
such inconsistency, the rider controls.17” 


The above case seems to propound the rule that the rider if it is properly incorporated 
in the policy and is shown or stated to be the intent of the parties shall be the con- 
trolling factor in the construction of the policy. 

It is stated that, 


“When riders are contractual in form and indicate on their faces, either by ex- 
press reference to the policy or by their obvious connection with the provisions of 
the policy, that they are intended to be a part thereof, that they are equally bind- 
ing on the parties as if written on the face of the policy, and hence require no 
reference to be made in the policy itself.”!8 


This it seems, in the light of the above cases and the Kansas statute cited above, is 
necessarily so. In other words, in Kansas, the rider, as in the above cited case, and in 
fact in any case where it is properly attached, or even when it is not properly attached but 
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can be proved to show the intention of the parties, would be construed as prevailing 
over the more general and ambiguous terms of the general policy itself. 

Since there are no cases in Kansas directly in point on this matter it seems that 
the Kansas rule would follow that of the Massachusetts cases, and those cases which 
have construed the same. Thus, it may be concluded, that the rider in Kansas will be 
given its full effect if appended under the above stated conditions, and in cases of am- 
biguity, where the rider can be shown to be the true intent of the parties, it will be 
the controlling factor of ‘the contract, and will be construed as a part of the contract 
itself. 

Worpen A. Davis, ’41 
University of Kansas, School of Law. 


THE ADMISSIBILITY OF PAROL AND EXTRINSIC EVIDENCE 
IN INSURANCE CONTRACTS 

In the use of parol and extrinsic evidence in insurance contracts, the rules of ad- 
missibility are similar to those followed in the cases involving the ordinary written com- 
mercial contracts. As a general rule parol evidence is not admissible to contradict, sub- 
tract from, add to, or vary the instrument, and it is not admissible to aid in the con- 
struction of an unambiguous insurance policy. Parol evidence is not admissible to vary 
any prior agreements not incorporated in the policy proper, such as when the policy is 
to take effect,! or to show that a valued policy is really different from that stated in 
the policy. 

The contract cannot be altered by parol evidence in regard to the interests intended 
to be insured. In Stanby v. Fireman’s Insurance Company, it was held that if an in- 
surance policy is taken in the individual name of an administrator on property in his 
possession for payment of debts, parol evidence is not admissible to show that it was 
intended to cover losses to the estate and to the heirs at law. Likewise it cannot be 
admitted to show the parties to the contract to be different from those named in the 
policy;* or that the subject matter was intended to be different from that stated in the 
policy. In Kupferschmidt v. Agricultural Insurance Company, it was held that parol 
evidence is not admissible to show that a policy with a standard mortgage clause made 
payable to the first mortgagee was also intended by the parties to cover subsequent 
mortgagees. Further, parol evidence cannot be admitted to show the agent’s repre- 
sentations and statements as to what the policy would contain. In Berry v. United Com- 
mercial Travelers it was held inadmissable to show that the agent stated that policy 
would include a risk that the terms of the policy expressly excluded. Nor is it ad- 
missible to show custom and usage in interpreting the meaning of an insurance con- 
tract where there are clear, concise terms of such expressed in the policy.6 However, 
where it is not clear what is meant by the terms of the contract, custom and usage may 
be introduced by parol evidence to show the probable interpretation.’ But such cus 
tom and usage must be general, and not particular or local in character, so that the 
parties may be presumed to have had knowledge of it, and have contracted with refer- 
ence to it. 

However, as with all general rules, there are many exceptions which tend to dis- 
prove rather than prove the rule. Where the terms of the contract are susceptible of 
more than one interpretation, or where ambiguity arises, parol evidence is admissible 
to show the intentions of the parties at the time of the execution of the contract and to 
determine the object which it was intended to meet. A’ highly controverted exception 
is the rule followed in Kansas. It is that parol testimony will be received of conver- 
sations had between the contracting parties prior to the signing of the contract, for 
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of disputing, altering or changing the terms of the contract.1° These cases 
arise at the time of making out the application. In Blades v. Insurance Company," the 
wife took out a policy and in the application stated in good faith that she not not preg- 
nant, when in fact she actually was pregnant. Her physician, to whom she had talked, 
said she was not pregnant. The agent wrote in the application that she said she had 
never consulted a physician, when in fact he never even asked her about it. The court 
held that she had a right to rely on the agent writing the representations down as she 
gave them to him. Parol evidence may now be introduced to show the true nature of 
the transaction. In the case of Farragher v. Knights and Ladies,” the court held that 
where the insured did not disclose a minor operation, not contributing to death, at the 
time of making out the application, this did not amount to an evasion or fraud, and 
that parol evidence was admissible to show good faith and no purpose to conceal facts, 
and to show the real intent. In Moreland v. Security Benefit Association,* it was held 
that other witnesses who overheard the transaction could also be brought in to testify 
not only as to what was said between the agent and the insured, but also could testify 
as to what the actions of the agent were when he took their applications at the same 
time and place. The evidence was admitted for the purpose of showing the hap- 
hazard manner in which the agent customarily took applications. This was the only case 
found where expressly custom and usage could be shown for purposes of authenticat- 
ing the instrument. From these cases we may conclude that the general rule in Kansas 
is that parol evidence will be admitted for the purpose of showing the manner in 
which the application was made out, the actions of the agent, and all the surrounding 
circumstances prior to the issuing of the policy, thereby incorporating such circum- 
stances into the written contract. 

Where fraud is practiced, either by the insured or the insurer, in obtaining or re- 
taining the policy, parol evidence is admissible to ascertain the actual facts surrounding 
the transaction. Such admission is very important since it goes to the very existence 
of the contract. It is generally held that false and fraudulent representations made by 
an agent and inducing the making of a contract of insurance may be shown by parol 
evidence. So in a suit to avoid the contract on the ground that the plaintiff had no op- 
portunity to read the contract and was induced to execute the same by false and fraudu- 
lent representations the rule that parol evidence will not be received of conversations 
had between the contracting parties prior thereto, for the purpose of disputing, alter- 
ing, or changing the terms of the contract, does not apply.4 In Continental Insurance 
Company v. Pearce, the agent knew the company would not insure the premises in 
the condition that they were in so he put down false answers contrary to what the 
plaintiff told him. The court held that the fraud of the agent was the fraud of the 
company and it could not use this as a defense. The court said that parol evidence is 
admissible to show that the statements given by the insured to the agent were different 
from those the latter transcribed. 

In asking for reformation in equity it is uniformly held that the insured may, by 
parol evidence, show what actually occurred in the making of the contract, and that he 
may introduce evidence to the effect that he did not read the policy in support of his 
allegations, and that he had taken it under mistaken apprehension of its terms.!® In 
the case of Pfiester v. Mo. State Life Insurance Company," Justice Burch said: 


“Tt is not carelessness or imprudence in fact, as people in general understand 
these terms, for the applicant to take it for granted that the agent will accurately 
and truthfully set down the result of the negotiations. If he fail to do so, good 
sense and common justice regard the company as responsible, and not the insured.” 


. Insurance Company v. Johnson, 73 Kan. 567, 85 =~. 597 (1906). 


- 116 Kan. 121, 225 Pac. 1082, (1924) .. 
dence is admissible.’’ 
Broady v. Fire Insurance Company, 94 Kan. 245, 146 Pac. 843 (1915). 

. 98 Kan. 601, 159 Pac. 8, (1916). 

- 112 Kan. 587, 212 Pac. 98, (1923). 

- Insurance Company v. Johnson, 78 Kan. 567, 85 Pac. 597, (1906). 

. 89 Kan. 896, 18 Pac. 291, (1888). 

- Vance on Insurance, p. 216. 

- 85 Kan. 97, 116 Pac. 245, (1911). 


s court has decided many times such evi- 





442 The JourNaL 


In general the American Courts have refused on one ground or another to allow the 
parol testimony rule to defeat, even in an action at law, the rights of the insured to 
which he is entitled in equity and good conscience.1® It may be safely said that the 
admissibility of parol evidence to establish a mistake or fraud in the making of an in- 
surance contract has never been questioned in a suit for reformation.1® No Kansas 
cases have been found contrary to this rule. In Forrestal v. Security Insurance Com- 
pany,”° the court held that where there is a mutual mistake between the parties to the 
contract as to what property is to be covered in a fire insurance policy, and the contract 
is so drawn as to insure the property in the name of a person not the real owner, it 
may be reformed to express the true intent of the parties. Parol evidence may be re- 
ceived to show the intent of the parties in making a contract and of the mistake in pre- 

ring and executing it. The nature of reformation is such that the courts universally 
hold that parol evidence is admissible to give a party that to which he is in good con- 
science and equity entitled.24 

Where the writing on its face indicates the existence of a prior or contemporaneous 
oral agreement not included in its terms, there is a general agreement that parol evi- 
dence is admissible to show the entire contract.22 Many jurisdictions allow parol evi- 
dence to be brought in to show an oral agreement to renew a policy after the policy has 
terminated. In Brown v. Insurance Company,* the court allowed parol evidence and 
relied on it to show a parol agreement to renew an existing contract of insurance, be- 
tween those having authority to contract, by which the same property was to be in- 
sured again on the same terms and conditions as in the original policy; and it was held that 
the agreement was binding on the parties even though’ the new policy had not been is- 
sued at the time of the loss. In Kerr v. National Fire Insurance Company, parol evi- 
dence was allowed to give effect to an oral agreement between the plaintiff and the agent. 
In that case the plaintiff, who was moving his personal property contrary to the terms of 
the policy, had requested a cantellation of the policy and a return of his unearned 
premiums. The agent told him he could pay more premiums and keep the policy but 
nothing was done about it, and a loss occurred. The court held that the policy was 
still in force since the company did not cancel it and had knowledge through their agent 
of the fact. This case illustrates the point that where there is a change of position of 
insured such that it would void the policy, but parol agreements are made by their 
agents, the parol agreement may be changed to fit and prove the new policy. 

If, in an insurance policy, there arises a question which requires an explanation or 
interpretation as to technical terms, abbreviations and symbols, new and unusual 
words, or terms applicable to a particular trade or caliing, parol evidence is admissible 
to show the intent or meaning of the parties. Thus, parol evidence is admissbile to 
show the meaning of the words, “Watchmaker’s materials,” in a policy of insurance 
on such stock, where there is nothing in the policy itself to indicate with exactness what 
articles were included by such term.25 Where the policy contains words uncertain as 
to time and meaning, parol evidence is always admissible to interpret them. An inter- 
esting case arose over the interpretation of the word “noon” used in a fire insurance 
policy. The court properly admitted parol testimony to show the prevailing custom as 
to the system of reckoning time in the community.2® Likewise where the beneficiary 
is so uncertain as to make the payment of the proceeds impossible, parol evidence is 
admissible to determine who was really intended. Thus where policies contain the ordi- 
nary clauses “to his personal representatives,” or “to whom it may concern,” or “in 
trust,” or the like, parol evidence is admissible for purposes of showing the intention 
of the donor.?? 
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Parol evidence is also allowed to prove oral contracts of fire insurance and declara- 
tions made by the agent that “he had accepted the risk” and “had taken the premium 
note” and other statements to the same effect.2* It is also allowed to show proof of loss, 
how the loss occurred, or in case of accident policies, how the injury occurred, and in 
proving or disproving conditions precedent which might invalidate the policy, or to show 
the mode of payment, or that a particular trust of the proceeds may exist,®° or that 
the policy was taken out for the benefit of creditors and not for heirs.* 

No discussion of the law of parol evidence in insurance contracts would be com- 
plete without briefly noting its effectiveness and use in the field of waiver and estoppel. 
For many years the courts refused to sanction the use of parol evidence in estoppel. 
The basis of the objections was that the written instrument was presumed to contain 
the entire agreement. In Barett v. Union Mutual Fire Insurance Company,™ the court 
held: “A court of law must act on the agreement as it is; it cannot strike out or change 
any part of, add anything to it, so as to contradict or vary the agreement contained in 
the written instrument.” The first deviation, from this old hard rule was the case of 
Union Mutual Life Insurance Company v. Wilkinson.** The question squarely decided 
in that case was whether parol testimony could be received in an action at law to set 
up an estoppel to prevent the insurer from relying on an admitted breach of condition 
contained in the policy contract. The court allowed parol testimony to be used to show 
the circumstances of the agent making out the application in which he had put down 
the age of the insured when he did not know it to be true. Justice Miller on the bench 
of the Supreme Court of the United States upheld the principle by stating: 


“The principle is that, where one party has by his representations or his conduct 
induced the other party to a transaction to give him an advantage which it would 
be against equity and good conscience for him to assert, he would not, in a court 
of justice, be permitted to avail himself of that advantage . .'. The modern de- 
cisions fully sustain this proposition, and they seem to us founded on reason and 
justice, and meet our entire approval. This principle does not admit oral testi- 
mony to vary or contradict that which is in writing, but it goes on the idea that 
the writing offered in evidence was not the instrument of the party whose name 
is signed to it; that it was procured under such circumstances by the other side 
as to estop that side from using it or relying on its contents; not that it may be 
contradicted by oral testimony, but that it may be shown by such testimony that 
it cannot lawfully be used against the party whose name is signed to it.” 


Today nearly every state in the nation, including Kansas,*4 allows parol testimony 
in cases of estoppel. Any words or acts raising an equitable estoppel may be shown by 
parol testimony, and it is immaterial whether they occurred before or after the making 
of the formal contract. 

In the law of waiver, parol evidence is admissible only in certain cases. All waiver 
agreements that are alleged to arise from the acts prior to or contemporaneous with the 
inception of the policy-contract are merged therein and parol evidence to establish them 
is not admissible. If any previous agreement of the parties is omitted from the policy, 
or any term not theretofore considered added to it, the parties are necessarily presumed 
to have adopted the contract as written as the final form of their binding agreement.*® 
Justice Field in Union Life Insurance Company v. Mowry,® said: 


“The entire engagement of the parties with all the conditions upon which its 
fulfillment could be claimed, must be conclusively presumed to be there stated. 
If, by inadvertance or mistake, provisions other than those intended were inserted, 


. Insurance Company v. Schroeder, 48 Kan. 643, 29 Pac. 1078, (1892). 
. Gass v. Casualty Company, 113 Kan. 510, 214 Pac. 1115, (1923). 
. Dunn v. Second Nat. Bank, 113 S. W. (2d) 165, (1938). 
- Dunn v. Sec. Nat. Bank, (supra). 
- 7 Cush. (Mass.) 175 (1851). 
- 18 Wall. 222, 20 L.Ed. 617, (1871). 
. Continental Insurance Company v. Pearce, 39 Kan. 396, 18 Pac. 291 (1888). 
- Vance on Insurance, (2d) at p. 529. 
. 96 U. 8. 544, 24 L.Ed. 674, (1877). 
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or stipulated provisions were omitted, the parties could have had recourse for a 
correction of the agreement to a court of equity, which is competent to give all 
needful relief in such cases. But until thus corrected, the policy must be taken 
as expressing the final understanding of the assured and of the insurance com. 


pany. 


But the rule is otherwise for waiver agreements made after the inception of the 
contract. The rule here followed is that waiver agreements of whatever kind, made 
after the inception of the policy-contract, if properly authorized are provable by parol 
testimony. There is no sound reason which denies the parties to such a contract the 
right to alter the written agreement, or even to abandon it altogether, by mere parol 
agreement. Vance on Insurance*’ supports this by stating: 


“Hence, we may conclude, without difficulty, that however formally a policy may 
have been executed in writing, the parties thereto can subsequently, at their pleas- 
ure, vary that contract in any respect they may desire, and such an agreement will 
not in any wise involve the parol evidence rule, since it plainly does not come 
within its terms.” 

In general, parol evidence will be allowed to incorporate into insurance contracts 
all facts and circumstances which are of such nature that it would be inequitable and un- 
conscionable to refuse it. 

Wituuam C. Farmer, ’41 
University of Kansas, School of Law. 


CONTRACTS—OFFER AND ACCEPTANCE—LIMITATION OF THE TIME 
FOR THE ACCEPTANCE OF AN OFFER 


Defendant, owner of a tract of land, made an offer by a letter dated January 29, 
1929, to the plaintiff, owner of another tract of land, offering to exchange his tract of 
land and $6,000.00 for that of plaintiff. By normal course of post, plaintiff should have 
received the letter either the 29th or 30th of January, but did not actually receive the 
letter until February 2, 1929. The offer stated, “I will give you 8 days to either ac- 
cept or reject this offer;” “I am prepared within 8 days to make you same deeds;” “I will 
not spend any more money on this deal and after 8 days it will not be for sale for 90 
days.” Plaintiff wired an acceptance on February 8, 1929, which reached defendant 
February 9, 1929, seven days after the receipt of the offer, but actually eleven days after 
its date. Plaintiff sues for specific performance of the contract, contending his ac- 
ceptance was sent in time to create a binding contract. The Circuit court dismissed 
the bill on demurrer, but the Supreme Court of Appeals of West Virginia reversed this 
ruling. The bill was reinstated and the cause remanded, with directions to enter a de- 
cree of specific performance for the plaintiff. A rehearing was later denied. Caldwell, 
v. Cline, 156 S. E. 55, 109 W. Va. 553 (1930). 

In order to view this case properly it is necessary to determine the basic principles 
upon which it is laid. As applied to this case, these principles must necessarily be 
considered in conjunction with each other, and not alone. As concerns acceptance, an 
offer does not come into existence until received by the offeree.1 Where a specific period 
for the continuance of an offer is expressed by the offeror, the offeree can accept only dur- 
ing such period.2 Whenever there is a delay in the delivery of the offer, after it has 
been dispatched by the offeror, and the offeree knows or should know that there has 
been a delay, the acceptance must be made within that time which would have been 
the limit had the offer been received on time.® 


37. Vance on Insurance (2d) at p. 582. 


1, The Palo Alto, 2 Ware 343 (D.0. Me. 1847); 1 Williston, Contracts (1936) Sec. 34; Restatement 
of Contracts (Am. Law Inst., 1930) Sec. 53. 

2. Richanbach v. Ruby, 127 Ore. 612, 271 Pac. 600 (1928); 1 Williston, Contracts (1936) Sec. 53; 
Restatement of Contracts (Am. Law Inst., 1930) Sec. 40. 

3. Adams v. Lindsell, 1 B. & Ald. 681 (1818); Styles v. Wardle, 4 B. & ©. 908 (1825); 1 Willis- 
ton, Contracts (1936) Sec. 63; Restatement of Contracts (Am. Law Inst., 1930) Sec. 51. 
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For a correct interpretation of these principles, we must examine the intention of 
the parties as manifested by the terms expressed in the offer and in the acceptance. 
It is quite true that as concerns the acceptance of an offer, the offer cannot be said to 
exist where the offeree has no knowledge of it. Yet this fact should have no relation 
to the duration and expiration of the offer, since the offeror is to be considered the 
master of the offer in fixing a time limit upon its duration. The offeror has stated his 
terms and the offeree must meet them. It is the expressed or reasonably implied intention 
of the offeror which controls, inasmuch as he is the originator of the offer and is in 
a position to state terms which conform to his purposes. Therefore, any delay in the 
communication of the offer, which is in no way due to the conduct of the offeror, 
should not be construed against him. It must be noted that this view is adhered to 
only in cases where the delay occurs without any fault on the part of the offeror, and 
pertains to cases dealing solely with the duration of the offer, and not with the method 
of acceptance. The adoption of this contention requires a consideration of the actual 
time necessary for the delivery of the letter containing the offer, in comparison with 
the statement of the time given for acceptance, as well as a consideration of the actual 
date of the letter when it is misdated, and the celerity of the offeror in mailing the 
letter after he has written the same. 

There are three distinct interpretations to consider in order to determine the time 
of the beginning and ending of the offer. One is that adopted in the Caldwell case, 
which lays down the rule that the offeree has eight days from the date the offer was 
actually received in which to accept it.6 The decision in this case is defective in its 
reasoning in that it fails to consider the real problem of the duration of the offer in 
any way. The court merely states that “the acceptance having been received by Cline 
within the specified time limit, the result was ... a contract.” Thus the basic prob- 
lem in the case is used by the court as the major premise, rather than as the conclusion 
of the syllogism involved, and thus the rule laid down can hardly be considered the 
correct rule on the subject, since it is arrived at without the benefit of reasoning. To 
allow this court’s view would be to place the offeror in a position of distinct disad- 
vantage. It would be contrary to the reasonably implied intent of the offeror to al- 
low the time to run from the date of the delivery of the offer, thereby giving the 
offeree more than the stipulated time. Such would destroy the right of the offeror to 
limit the duration of his offer, and leave it to mere accidental circumstances. The 
consequence would be that the courts would not only fail to uphold the legal rights of the 
offeror, but would affirmatively deny them. 

The second view is based on the principle that the offeree has eight days from the 
date of the letter in which to accept. Where there is an exact date of the making of 
the offer, that date is to be used as the beginning of the time specified. “Whenever 
there is any uncertainty on the face of the offer, the ultimate test in ascertaining which 
time to apply is the objective one of the reasonable interpretation of a disinterested 
third person in the offeree’s position; but such a person should understand that the of- 
feror is master of the offer, and is imposing a limitation of time for his own benefit.”? 
Therefore, the interpretation must be made in favor of the offeror in the case of ambig- 
uity, and the doubt should be determined as manifesting an intent that the offer should 
run from the time of its posting, and not of its delivery to the offeree. 

The third view as to the method of calculating the duration, or beginning, of the 
offer holds that the eight days are to run from the date the offeree should have re- 
ceived the letter had it been delivered in due course of post. This view has seemingly 
received little support in the courts today, and yet it is one which deserves due con- 
sideration. After some thought, it would appear that this view is based on fair principles, 
* the offer, but particularly with the method of sccepting sash otter en” Tite the duration of 
5. We have found no authorities in support of Caldwell v. Cline, 109 W. Va. 553 (1930), 156 8S. E. 

55. The court apparently stands alone in its decision. 

6. Goldsmith v. Guild, 92 Mass. 239 (1865); Kishi v. Humbolt Oil Co.,. 261 S. W. 228 (Texas, 

+ v. Wahlberg, 128 Calif. 407, 60 Pac. 1025 (1900); Morell v. Studd, 2 Chance. 


- 1 Williston, Contracts (1936) Sec. 53A. 
. In our search of the authorities, we have found none in support of this view. 


7 
8 
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and would be more just to all parties concerned. Under it, the offeror would be reason. 
ably protected from any delay in the mail, and the offeree would be prevented from 
taking an unjust advantage of the offeror. Some authorities consider the post the agent 
of the offeror, and yet, this is not true in the strict sense of agency law. A principal 
is deemed to exercise a great degree of control over his agent, while the offeror has 
little opportunity of knowing how soon, if ever, the offer will reach the offeree when 
the post is employed. Thus the act of the agent in this case should not be imputed to 
the principal. On the offeree’s side, this rule would establish a definite criterion for 
calculating the duration of the offer. All ambiguity would be abolished, since the of. 
feree need not search the subjective mind’ of the offeror to discern his intent. Such an 
important item as the time of the duration of the offer should not be left in doubt. The 
question of whether the delay was due to the fault of the offeror,® or of the post, 
would then be solved, and this is of great import since, as was stated above, a delay due 
to the fault of the public instrumentality of communication does not extend the dura- 
tion of the offer. Should the offeror prefer that the offer run from its date, he can ex- 
pressly state such in the terms of his offer, and thus circumvent this rule. 


C. H. Mutten, *42 
ALAN SLEEPER, '42 
Frep Litrooy, °41 
University of Kansas, School of Law. 


LIENS FOR STORAGE OF GOODS 


At common law a lien for storage of goods exists only in favor of one engaged in 
the business of warehouseman or in an occupation to which it is incidental, such as 
that of a carrier or innkeeper, and the statute of Kansas has not changed that rule.’ 
This was decided in, the case of National Bank of Anthony v. Kilborn*® in which the 
proprietor of an amusement park paid $200.00 transportation charges on a skating rink 
with the agreement that the money was to be repaid out of the proceeds of its opera- 
tion. The money was never paid and in the meantime the owner had mortgaged the 
rink to the bank. As a defense to a replevin action, a lien was claimed for the trans- 
portation charges and $10.00 per month storage. There was some conflicting testi- 
mony as to whether there had been an agreement on the storage and it was found that 
there was no contract. In the decision it was suggested that if a contract could have 
been proved, a lien might have been claimed with priority over the mortgage. The de- 
fense based their case on the statute* which reads in part: 


“Any forwarding merchant, warehouse keeper, stage, express or railway com- 
pany, hotel keeper, carrier, or other bailee not hereinbefore named having a lien 
upon goods, which may have remained in store or in possession of such bailee 
for six months or more, may proceed to sell such goods, or so much thereof as 
may be necessary to pay the amount of the lien and expenses, according to the 
provisions off this act.” 


Emphasis was placed on the words other bailee not hereinbefore named. Justice Mason, 
in the decision, points out that the words “having a lien” are to be construed as those 
persons who would have a lien at common law such as those engaged in the business 
or in an occupation to which it is incidental, and that the list of persons to whom liens 
are already available is not extended by the statute. 
No previous Kansas cases are cited in the decision as a basis for this holding. 
The decision in the National Bank v. Kilborn case* was used as the basis of the 


. Adams v. Lindsell, supra, note 3—where the delay was through the offeror’s mistake (as ‘here, 
where he misdirected the letter), the acceptance is valid. 


. National Bank of Anthony v. Kilborn, 114 Kan. 29, 216 Pac. 812 (1928). 
. See note 1, supra. 

. Kan. G. 8. 1935, 58-208. 

. See note 1, supra. 
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decision in a later Kansas case, Latenser v. Brumfield® Were the purchaser of a piano 
on time payments died, leaving the piano at the home of her daughter. The daughter, 
daiming a lien for storage, refused to deliver the piano to the plaintiff on demand. 
The Court said: “Defendant was not a warehouseman. She had no statutory lien for 
storage and she had no common law lien for storage (Nat'l Bank v. Kilborn). There 
was no proof that she did anything involving either effort or expense in taking care 
of the piano.” 

With these more recent rulings in mind it is interesting to turn to some of the 
earlier Kansas cases. 

In the case of Rucker v. Donovan a constable paid freight charges on goods on 
which he levied for creditors of an insolvent company. He was adjudged to have a 
lien for the charges paid. From this decision, it would appear that any person having 
a right to receive the goods who pays the charges is given a lien the same as the car- 
rier would be entitled to and that whoever receives the goods also receives the carriers 
right of lien. 

In the case of Coit v. Schwartz,’ the Court awarded a lien for freight charges paid. 
Here a quantity of paint received was found to be inferior to the quality ordered. The 
company shipping was notified of this but chose to sue rather than to take back the 
paint. It was held that the plaintiff shipping the paint was liable for all the freight 
charges and cartage paid out, and the defendant paying the same had a lien on the 
property for this amount. This is based on the principle that it is necessary to pay 
the freight charges in order to make an inspection to determine whether the goods are 
acceptable. Truman’s Pioneer Stud Farm v. Hansen® was a case in which a colt had 
been ordered for stud purposes. The animal received was unfit for the purpose and the 
shipper was notified. After a year the horse was sold in satisfaction of a lien for ex- 
press charges paid and expenses incurred in keeping him for the year. This case was 
decided also on the basis that the person receiving the colt had no opportunity to ex- 
amine the animal until the shipping charges had been paid. Nothing is mentioned 
regarding it, but since the keeping and feeding are a part of the raising of horses it 
might have been possible to have obtained an agisters’ lien. 

Taking all of these cases together there are apparently some points in each which 
are not reconcilable with the others. From the Rucker® case it would seem, as in the 
case of the constable, that any person who is entitled to the goods takes over the right 
of the carrier’s lien. Of course in this instance it was a constable. If an individual under 
different circumstances had been placed in a similar position, it is questionable whether 
he would be adjudged to have a lien. In the Kilborn’ case there was no contract be- 
tween the parties, and the individual who had paid $200.00 in freight charges had no 
lien. Certainly there was an agreement on the payment but one which apparently can- 
not be enforced by a lien for the money paid out. The Coit'! and Hansen}? cases 
might be said to give a lien on the basis of failure to fulfill a contract in shipping the 
goods of inferior quality. The safest method of paying any, freight or storage charges 
would be to make sure that there is some contractual basis or be in the business which 
at common law would entitle one to claim a lien. In any event it would be safe to say 
to the next farmer who asks whether he has a lien for storage charges on, the property 
of the driller, or person who left material on his farm, that he definitely has not. 


R. I. Nicuotson, °42 
University of Kansas, School of Law. 









































5. 188 Kan. 787, 28 P. (2d) 778 (1934). 
6. 18 Kan. 251 (1874). 
7. 29 Kan. 344 (1883). 
8. 108 Kan. 717, 196 Pac. 1087 (1921). 
9. See note 6, supra. 
10. See note 1, supra. 
11. See note 7, supra. 
. See note 8, supra. 
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AGISTERS’ LIENS IN KANSAS 


Consistent with common law reasoning, that the intrinsic material value of the 
chattel must be enhanced, a lien was not accorded for the services of the agister. This 
principle is exemplified by the logic in Jackson v. Cummings; to wit: 


“In the absence of any special agreement, whenever a party has expended labor 
and skill in the improvement of a chattel bailed to him, he has a lien on it. Now, 
the case of agistment does not fall within this principle, inasmuch as the agister 
does not confer any additional value on the article, either by the exertion of any 
skill of his own, or indirectly by means of any instrument in his possession; he 
simply takes in the animal to feed it.” 


In addition to the foregoing, we have the express authority of Chapman v. Allen? 
that an agister has no lien. It may be said that this principle was applied positively 
and without exception, as such, and no conflicting dicta arose from its application. 

In Kelsey v. Layne, the Supreme Court of Kansas, in a case which involved a 
statutory lien, admitted the common law rule to be that an agister had no lien. The 
court felt called upon, however, to make the following remarks: 


“The theory of common law was that if the labor and skill of the bailee increased 
the value of the article bailed, he had a lien. In other words, it was the profit of 
the bailor and not the loss of the bailee which determined the lien. Now it would 
seem far more just that when the bailee parted with anything, either property 
or labor, at the instance of the bailor, he should be protected irrespective of the 
question whether such property increased the value of the thing bailed, or simply 
preserved it in existence. Often times, indeed, the feeding and care of the agister 
actually increased the intrinsic value, further, it may be remarked that the gen- 
eral tendency of all legislation and adjudication is to afford protection to him who 
parts with labor or material for the benefit of another.” 


In this particular case it was held that a farmer was entitled to a lien upon the 
stock belonging to a neighbor for the feed and care of stock so bailed. This decision 
was based upon a Kansas Statute providing for a lien for the feed and care of live- 
stock, to wit: 


“The keepers of livery stables, and all others engaged in feeding horses, cattle, 
hogs, and other livestock, shall have a lien upon such property for the feed and 
care bestowed by them upon the same, and if reasonable or stipulated charges 
for such feed and care be not paid within sixty days after the same becomes due, 
the property or so much thereof as may be necessary to pay such charges and 
the expense of publication and sale, may be sold as provided in this act.” 


The same statute has been interpreted as affecting the priority or subordination of 
liens to other interests of third parties in the same property. In Case v. Allen a lien 
upon cattle for reasonable charges for feeding and wintering was held paramount to 
the lien of a prior chattel mortgage. In contrast to the aforementioned case, the court 
held in Brecheisen v. Bank of Topeka,’ that a lien created by contract between the mort- 
gagor of livestock and an agister will not prevail over the prior chattel mortgage. These 
contrasting decisions were reconciled by the inherent differences of the nature of such 
liens. The lien in Case v. Allen,’ arose under the statute, whereas in Brecheisen v. Bank 
of Topeka,’ the lien was dependent upon a contract between the mortgagor and the 
person caring for and feeding the livestock. 

Prior to September 1, 1939, it was essential that the lien claimant must be the bailee 

. Jackson v. Cummings, 5 Mees & W. 342, 151 Eng. Repr. 145 (Ex. 1839). 
Chapman v. Allen, Cro. Car. 271 (K.B. 1632). 
Kelsey v. Layne, 28 Kan. 218 (1882). 
Kan. G. S. 1935, 58-207. 
Case v. Allen, 21 Kan. 217 (1878). 
Brecheisen v. Bank of Topeka, 65 Kan. 807, 70 Pac. 895 (1902). 


See note 5, supra. 
. See note 6, supra. 
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in possession. Cases that apply this principle are Hoy v. Griffin,» and Loader v. Bank 
of Idana,° both involving farm leases in which the pasture is reserved to the lessor 
with the express agreement that he is to care for the stock of the lessee. In the former, 
the fact that the tenant was paid as agent of lessor constituted possession in‘ the lessor, 
and this was held to make his lien valid. Since, in the latter case, the lessor had never 
exerted dominion over the cattle, possession was lacking, and his claim of lien was 
unwarranted. However, it is now possible that the lessor may safely surrender posses- 
sion of livestock bailed to him and yet retain his lien if he adheres to the provisions of 
the Kansas Statute.’ By this provision the legislature has removed the one cardinal 
difference between an agister’s lien and statutory provisions extended to artisans as such; 
namely the right of an agister to register his claim and thus prevent loss of the same by 
surrendering his possession of livestock bailed to him. 


Mivton Perry ALLEN, 42 
Mitton AKERS, '43 
University of Kansas, School of Law. 


MENTAL COMPETENCY OF WITNESSES 

At the present time, the great body of authority regarding mental competency of 
witnesses seems to follow the rule that if a person is capable of receiving just impres- 
sions of facts, and of relating them so that they may be understood by the judge and 
jury, he is competent to testify. The Kansas statute on mental competency of witnesses 
is typical of state statutes on the subject. This statute? reads as follows: “The fol- 
lowing persons shall be incompetent to testify: First, persons who are of unsound mind 
at the time of their production for examination; Second, children under ten years of 
age who appear incapable of receiving just impressions of the facts respecting which 
they are examined, or of relating them truly.” The provisions of the A.L.I. Code of 
evidence follow the generally accepted rule of Kansas and of American jurisdictions in 
general. It reads as follows: “Every person is qualified to be a witness unless the 
judge finds that: (1) proposed witness is incapable of expressing himself so as to be 
understood by the judge and jury, either directly or after interpretation by one who 
can understand his expressions, or (2) proposed witness is incapable of understanding 
duty of a witness to tell the truth. 

Mental competency of a witness falls into three classes: (1) mental competency of 
adults, (2) competency of children, and (3) ability to understand the obligations of an 
oath. 

There is less unanimity as to mental competency of adults than the other two 
classes, but the rule seems to be that if a witness is sufficiently intelligent to under- 
stand the obligations of an oath and can relate correctly and coherently the facts and 
circumstances, he is competent, and the question of weight may be left to the jury to 
decide. 

There are very few cases on this point in Kansas. Sarbach v. Jones* is the leading 
case on the point, In an action on a promissory note, the defendant introduced J as 
a witness. The plaintiff objected that before execution of the note J had been ad- 
judged insane and a guardian had been appointed. The defendant admitted this, but 
both parties agreed that after commencement of action J had been adjudged of sound 
mind. The lower court overruled the objection. While great doubt may exist as to 
facts occuring within the period that witness was insane, yet it is proper to admit such 
testimony and the jury may judge as to credibility and weight. In the only other 
Kansas case on the point, State v. Jehlik,* the complaining witness in a bastardy pro- 
ceedings was an imbecile. The unmarried mother is the only one who can bring the 

Hoy v. Griffin, 137 Kan. 872, 22 P. (2d) 449 (1933). 


Loader vy. Bank of Idana, 113 Kan. 718, 217 Pac. 264 (1923). 
Kan. G. S. 1935, 58-220. 


9. 
0. 
1. 
1. General Statutes, 1935, 60-2805, (1) and (2). 
2. Tentative Draft Number 1, Sec. 101. 

3. 20 Kan. 497 (1878). 

4. 66 Kan. 301, 71 Pac. 572 (1908). 
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action. She must make written complaint under oath. The court held that the lan- 
guage of the statute shows only the intent to include rational beings. Only those capable 
of giving testimony and who understand an oath are within the act, which clearly de. 
mands the exercise of intelligence and judgment. The mother, having no understand. 
ing, could not make a complaint. 


At the common law a child under fourteen was prima facie incompetent as a wit- 
ness, but by statute, the rule has been changed in many jurisdictions. In Kansas the 
courts have held that intelligence, and not age, is the qualifying test and that it was 
for the lower court to pass on that competency. The leading case on the point of age 
is State v. Gaunt® In a prosecution for homicide a five-year-old son of the deceased 
was witness for the State. The lower court gave instruction on the boy’s testimony 
thus, “Age is not a test for competency of witness. The jury ishould determine intelli- 
gence of the boy, memory, and what weight should be given to his testimony.” The 
Supreme Court held that it was not necessary to quote law to the jury, as the defendant 
demanded; that it was for the trial court to pass on the competency of the boy, and the 
court did when it allowed the boy to testify. Credibility and weight is to be left to 
the jury. 

In Devine v. Heckman® the court said, “The trial court, by seeing and. hearing the 


witness, has means of reaching a just decision that are wholly wanting in the State Su- 
preme Court.”? 


On the question of: understanding the obligation of an oath it has long been de- 
cided that, if the witness knows he should tell the truth, that it is wrong to lie, and 
that he will be punished if he does lie, the witness is competent. This is a rule gen- 
erally followed in American jurisdictions. The leading cases in Kansas are Smith v. 
Brown, and Lee v. Missouri Pacific Railway Company.® In Smith v. Brown, one 
of the witnesses, an Indian, showed he had no accurate idea of an oath, but plainly 
testified that it was wrong to lie and that he supposed he would hang if he did 
so. He did not know what perjury was nor its penalty, but he did know it was 
wrong to lie. The court held that the exact extent of the intellectual attainments neces- 
sary to qualify a person to be a witness cannot be stated precisely. But the witness 
knew it was wrong to testify falsely and that he would be punished for doing so. He 
was held to be a competent witness. In Lee v. Missouri Pacific Railway Company® 
the plaintiff testified on cross examination that he did not know what an oath was, 
what its obligations were, or what the punishments were for not telling the truth. In 
sustaining the defendants demurrer the Supreme Court held that the witness must be 
sworn before testifying, that this is mandatory, and iff he does not know the nature of 
the oath it is ineffective and idle form and he is not sworn at all. 


A religious belief is unnecessary in order to testify. In Dickinson v. Beal,)® the 
court refused permission to ask a witness if he believed in God. The court held that 
despite the fact that at common law a disbelief in God barred testimony, under the 
constitution it is immaterial to the testimony as to belief or disbelief in God. 


Harotp Grece, 42 
Joun Crovucn, Ex-’41 


University of Kansas, School of Law. 


. 98 Kan. 186, 157 Pac. 447 (1916). 

. 121 Kan. 22, 245 Pac. 1037 (1926). 

. Other cases supporting the above conclusions are State v. Douglas, 53 Kan. 669, 37 Pac. 172 
(1894); O’Connell v. Lusk, 122 Kan. 186, 250 Pac. 105 (1926); and Brenn v. City of St. John, 
149 Kan. 416, 87 Pac. (2d) 546 (1939). 

. 8 Kan. 608 (1871). 

. 67 Kan. 402, 73 Pac. 110 (1903). 

. 10 Kan. App. 253, 62 Pac. 724 (1900). 





SecreTARY'’s Notice 


Secretary’s Notice 


In accordance with Article VII of the Association’s Constitution relat- 
ing to amendments to the Constitution, notice is hereby given to the fol- 
lowing proposed amendment which has been prepared by a committee of 
the executive council. This proposition will be called up for consideration 
on Friday afternoon, May 23, 1941. The recent redistricting plan adopted 
by the Legislature makes it no longer feasible or desirable to handle the 
Association’s affairs on the same basis as Congressional Districts. It is to 
be hoped that the proposed plan will lead to a more representative and ef- 
fective organization. 

Rosert M. Crark, Secy.-Treas. 


PROPOSED AMENDMENT 


Amend Article IV of the Constitution by striking out the following: “An execu- 
tive council consisting of seven members, who are to be chosen from each Congressional 
District of the state and elected for a term of two (2) years; those from the Fourth, Fifth, 
Sixth and Seventh to be elected in odd numbered years, and members from the First, 
Second and Third Districts in even numbered years” and inserting in lieu thereof the 
following: 


An executive council consisting of nine members, one to be elected from each of 
the following districts for a term of two years: 


District No. 1 comprising the Counties of Brown, Doniphan, Atchison, Jeffer- 
son, Leavenworth, Douglas, Wyandotte, Johnson, Franklin, Miami. 


Disrrict No. 2 comprising the Counties of Nemaha, Pottawatomie, Jackson, Wa- 
baunsee, Shawnee, Osage. 


District No. 3 comprising the Counties of Anderson, Linn, Woodson, Allen, Bour- 
bon, Wilson, Neosho, Crawford, Montgomery, Labette, Cherokee. 


District No. 4 comprising the Counties of Lyon, Chase, Coffey, Butler, Green- 
wood, Cowley, Elk, Chautauqua. 


Distrct No. 5 comprising the Counties of Republic, Washington, Marshall, Cloud, 
Clay, Riley, Lincoln, Ottawa, Dickinson, Geary, Ellsworth, Saline, Morris, McPherson, 


Marion. 
District No. 6 comprising the Counties of Harvey, Sedgwick, Sumner. 


District No. 7 comprising the Counties of Barton, Rice, Stafford, Reno, Pratt, 
Kingman, Barber, Harper. 


District No. 8 comprising the Counties of Cheyenne, Rawlins, Decatur, Norton, 
Phillips, Smith, Jewell, Sherman, Thomas, Sheridan, Graham, Rooks, Osborne, Mitchell, 
Wallace, Logan, Gove, Trego, Ellis, Russell. 


District No. 9 comprising the Counties of Greeley, Wichita, Scott, Lane, Ness, 
Rush, Hamilton, Kearny, Finney, Hodgeman, Pawnee, Edwards, Stanton, Grant, Has- 
kell, Gray, Ford, Kiowa, Morton, Stevens, Seward, Meade, Clark, Comanche. 


Those from the First, Fourth, Fifth, Seventh, and Ninth Districts to be elected in 
even numbered years, and those from the Second, Third, Sixth, and Eighth to be elected 
in odd numbered years. 
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Bill Vernon, of Hutchinson, has added 
a baby boy to the household. The reports 
I get are to the effect that both Bill and 
the baby are doing well. 


Doc Burch, of Wichita, has moved over 
into the Fourth National Bank Building 
with Arnold Todd and has taken Bill Nor- 
ton along with him. Kurt Reisen is stay- 
ing with Todd. 


Dick Fatzer has left Kinsley, Kansas, 
to take a place in the State’s employ. He 
is officing with Harry Crosswhite over in 
the K.E.R.C. Building, in Topeka. 


Bob Stone and the rest of the boys have 
all moved over into a big new suite in the 
National Bank of Topeka Building. A 
fine looking arrangement, with what I 
think is some enlargement of space and an 
improved office as far as appointments are 
concerned. 


I attended a dutch lunch at the Eagle 
Hall over in Kansas City, Kansas, Satur- 
day, March 15th. The Wyandotte County 
crowd turned out in a goodly number as 
they always do—a good lunch with a good 
bunch of fellows. 


The Lyon County Bar is casting about 
for a speaker. They seem to think they 
want an “Institute.” However, that is to 
be decided later. The date has at this 
writing not been fixed. 


Judge Ed Kite, from St. Francis, is 
holding court this week at Stockton for 


Judge Bill Skinner. Dan McCarthy and 
Art Wiles appeared on one side while Duf- 
fy Hindman and Shorty Osborn worked 
on the other side. 


Ed Young, one of the old timers of 
Rooks County, died some few months ago. 
This I just recently learned. 


Henry Martz and Fred Aley have gone 
together in a new suit in the Beacon Build- 
ing, at Wichita; Fred Aley moving out of 
the First National Bank Building and Hen- 
ry Martz leaving the Brown Building. 
Martz has been officing with Geo. Ball, 
who has gone back to the old home town 
of Webb City, Mo., where his father had 
recently died leaving George to carry on. 


Judge Wendorff, of Leavenworth, Judge 
Day of Atchison, Judge Hutchinson of 
Garden City, Judge Beezley of Girard, and 
Judge Evans of Dodge City, were all pres- 
ent at the Masonic Grand Lodge meeting 
at Wichita about the middle of February. 
Roscoe Peterson, of Larned, seemed to be 
there in all his glory. He is the next Grand 
Master of the State. 


Clair Robb and Eli Eubanks, of Wichita, 
were in Topeka—seemed to have some- 
thing important on in the way of a big 
deal. Looked important to me. 


Bill Carey, of Hutchinson, recently at- 
tended business in New York, and returned 
the latter part of March. 

Clair Hyter, of Hutchinson, says he has 
asked the girl—she said “Yes”—happens 
sometime soon. 

Max Regier is now in the office of Stone 
and Peterson, at Newton. 

G. I. Robison, of Ellinwood, just an- 
nounced the arrival of a daughter. G. I. 
says with the increase in expenses and de- 
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crease in law business, perhaps it should 
have been a boy—he might find the lad a 


job to help the income. 


Fritz Stoskoff is taking a “military” at 
Manhattan finishing up preparatory to 
getting into the employ of “The Bene- 
ficent Old Man” with the long gray 
beard. I hate to see the boys leave the ter- 
ritory, but again I am glad to see as many 
as can get in on the “Seven Billions.” 


Tom Brady, one of the older members 
of the Labette County Bar, died about 
March 1st. Tom was one of the “old 
school” and thought up until the time he 
died law business meant lawsuits. 


Harold Gibson, of Lyons, has as an of- 
fice associate Miss Wills, she having passed 
the Bar in June of 1940. 


Kirke Veeder busted out at Independence 
today with an order for a couple of thou- 
sand dollars worth of law books. Who said 
the good old days had gone? 


Elmer Columbia, of Parsons, I found 
confined home with a cold. The better 
part of a week he spent in bed—hbetter 
now, as well as more cautious. Hal Hyler, 
County Attorney of Labette, has left Os- 
wego to open an uptown office in Parsons. 
New furniture, carpets, everything new, 
including the location. 


John Wall, of Sedan, has a newly re- 
modeled office, new floors, new walls and 
new equipment. Looks like John in- 
tended to stay in the law business. 


John Dalton moved over to Carl Acker- 
man’s office in Sedan when the “Judge” 
moved up to the court house. John Kin- 
kel, one of the older Topeka lawyers, died 
at the Masonic Home in Wichita early in 
March. Frank O’Brien, of Ft. Scott, told 
me an interesting story of how John Kinkel 
became a lawyer. It seems Mrs. Kinkel 
believed in the art of the science of phre- 
nology. When the Professor went to Hutch- 
inson, he found John Kinkel a real estate 
operator. At Mrs. Kinkel’s insistence, John 
had his head read. The professor said 
“You are a lawyer by inheritance” by guess 
and by gosh, and sure enough John hung 
out his shingle. The Bar is better off for 
having known him, a fine, upstanding 
gentleman. 


Tom Lee, of Topeka, died March 26th. 
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Tom was always the “spark plug” at any 
and all occasions he attended. His loss 
will be felt among all who knew him. Tom 
was one swell guy. 


The McPherson County Bar played 
host to the surrounding Bar at an Institute 


held April 5th. 


Judge J. O. Biggs has moved into the 
suite with Larry Walker at Pittsburg. Ben 
Weir keeps busy with legislative maneu- 
vers in Topeka, he being City Attorney 
of Pittsburg—watches the municipal bills. 
Judge L. M. Ressler says there is a good 
deal of stuff going thru his court. He 
keeps pretty busy. Gordon Angwin is on 
a trip down Arkansas way—been gone a 
week. Sylvan Brunner and Pete Farabi 
were trying a comp. case before Simeon 
Webb at Columbus. 


Paul Nagle, of St. John, died Wednes- 
day, March 1gth, at the age of seventy-nine. 
He had long been associated with the law 
practice in western Kansas. Other than 
being a fine lawyer, he was quite a politi- 
cal figure back at the turn of the century. 
Bob Garvin, District Judge from St. John, 
has been up and down with a gall bladder 
ailment. He spent some time in a hospital 
before Christmas being checked up. Bob 
Blackburn, of Great Bend, sat as Judge pro 
tem. Bob, by the way, just recently mar- 
ried. I went out and met the “Missus.” 
The time-old Blackburn hospitality is 
worth going a great way for. Nice eve- 
ning, Bob. 


Herb Dietz gave me quite a story about 
buying a house, a large and roomy affair, 
or rather I get it from what he said looks 
like a certain young lady had Herb in 


“tow. 


Ted Kelly and Fred Connor, of Great 
Bend, have been busy on income tax re- 
turns for a couple of months. About 
through now. 


Paul Ward, of Hays, on a combined 
business and pleasure trip in New Mexico. 
J. Jenson was “at home,” but no Paul. 
Well, maybe a good thing for Paul—after 
I went out to see him and found that he 
was not there. Ed Flood, Sr.. was in 
Stockton on a court matter before Judge 
Bill Skinner. Clayt seemed to be holding 
down the office. Cliff Holland, of Russell, 
has a plan to remodel his office. He is 
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changing partitions—new floors and what 
have you. 


In the previous Journal, I had a query 
directed at either Jerry Driscoll, of Russell, 
or John McCurdy, of Lincoln. I wanted to 
know which one owned a certain automo- 
bile. I saw Jerry today and he told me in 
no uncertain terms which one owned the 
car. This, however, he suspected, but I 
can’t understand yet why John should at- 
tempt to mislead me. 


Herb Ramsey, of Hutchinson, has taken 
into partnership Jim Rexroad, under the 
firm name of Ramsey & Ramsey. 


Clair Hyter has been appointed County 
Auditor of Reno County, he having left 
the office of Herb Ramsey, taking over the 
office of Lee Propp who recently entered 
the army. 


Keith Beard was elected County Attor- 
ney of Mead County, succeeding Frank 
Sullivan, who has held the office these 
many years. H. Llewelyn Jones, of Meade, 
was ninety last March. He still comes 
down to his office regularly but doesn’t 
stay quite as long as he did once. Here is 
to ninety years more for the Grand Old 
Gentleman that he is. 


Morton Cole, an assistant Attorney Gen- 
eral, was killed in an automobile accident 
about the 15th day of April, in Topeka. 
Guy Ward, another assistant, was driving 
the car. Guy was unhurt. Tom Morri- 
son, an oldtimer of Chanute, was buried 
April 16th, after a long illness—most of 
the boys down in the vicinity of Chanute 
attended the funeral. 


Charley Carpenter, of Fredonia, has 
moved over to Yates Center into the office 
of Leo Mills—who, as I have stated, is in 
the army. Joe Sheedy, of Fredonia, is in 
the cavalry at Funston. Someone said he 
liked the army but not the horses. 


Ora McClellan has taken over the of- 
fice of LeRoy Bradfield, at Neodesha. Brad 


went on the bench. 


Bob Stone, a delegate to the Inter-Amer- 
ican Bar Association meeting, held the 
week of March 24 to 28 at Havana, Cuba, 
left Topeka in the cold, took the train to 
Miami, then flew to Havana. Said he had 
a wonderful trip, particularly that part on 
the plane. He is a very enthusiastic avi- 
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ator. Some 500 delegates were there— 
most of them American. International 
problems were discussed. Eldon Sloan was 
appointed Police Judge of the City of 
Topeka. 


J. Ashford Manka has left the office of 
John Free in Wichita—going over to the 
firm of Adams and Jones to take the place 
of Herman Smith, who, I understand, 
Uncle Sam called to the service. 


Lew Hasty and myself went out to S. S. 
Alexander’s fishing shack, at Kingman, at 
the invitation of Woody Morris. We picked 
a bad day—the wind blew the lake up in 
whitecaps—anytime Alex invites you to go, 
better do it. Got a nice place—all the 
home comforts and a fine lake. I want to 
go back again some day when there’s no 
wind. Thanks again to both Alex and 
Woody. We had a good time. 


LeRoy Bradfield, who has been holding 
down the pardon attorney’s job in Topeka, 
has been appointed to succeed Judge Tom 
Cooper, of Fredonia. I haven’t heard yet 
who has taken Brad’s place as pardon at- 
torney. 


Lefty Ryan, of Clay Center, up and mar- 
ried a lovely little lady, must be quite re- 
cent. I noticed two things in particular. 
He did not introduce me, nor does he let 
the bride very far out of his sight. I con- 
cur in his judgment in both cases. Any- 
how, the bar, if it is not too late, all join in 
saying congratulations. 


Judge and Mrs. Teeple, Bob and Mrs. 
Turner, of Mankato, drove down through 
Florida, Cuba and points east and south 
by boat—gone a couple months—report a 
fine trip by all. Jesse White and George 
Teeple, being imbued with the spirit of 
Isaac Walton, as well as a longing for the 
great outdoors, decided they would build 
a shack up on the Republican River. The 
plans were slightly more elaborate than the 
building material. They almost ran short 
of lumber and would have, only good for- 
tune smiled late one evening—floating 
down the river were some bridge timbers. 
Jesse, being the more hearty of the two, 
volunteered to wade out after the lumber. 
Finally, after some struggle, he retrieved 
the planks. Bob, to help as best he could, 
heated a pail of water for Jesse to put his 
feet in after coming out of the river, and 
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was somewhat put out when Jesse kept in- 
sisting it was not his feet that were cold. 
Anyhow, after much ado, the planks now 
make a part of the floor of the shack. I 
haven’t seen it, but by description, I just 
wonder whether or not they didn’t build 
the barn before they did the house. 


Lloyd Erickson, of Salina, has gone into 
Jay Parker’s office as assistant Attorney 
General, the place left vacant by the death 
of Morton Cole. Don Allen has gone in 
as parole attorney in the place of LeRoy 
Bradfield. Don will find some changes 
from private practice into public office, all 
of which should be pleasant and agreeable. 


Gene Stanley has arranged to have both 
the regional meetings of the American Bar 
Association, as well as the Junior Bar meet- 
ings held at Topeka the 23rd, the opening 
day of the State Bar meetings. This will 
bring in attorneys from Oklahoma, Mis- 
souri and Nebraska. The program, I as- 
sume, will carry full particulars. The 
script for the Topeka part of the Gridiron 
is already being prepared. It looks good. 
The boys are working on it, as well as on 
the other ends and angles—committees have 
been appointed. Looks like all is set at 
Topeka. Kansas City, Kansas, according 
to statesman Blake Williamson, is all ready 
to show their “talent” in a big way, and 
from what I hear it will be terrific. Atchi- 
son and Leavenworth will be down with 
their contributions, Jim Lowry, of Atchi- 
son, told me. They had a dozen or more 
ideas to develop—tooks like real whoopee 
at Topeka May 23rd and 24th. 


One of the nicest parties I ever at- 
tended was staged by the Wyandotte Coun- 
ty bunch the night of April 28th at the 
Pickwick Hotel on the Missouri side. 150 
guests were there, some from Topeka, 
Salina, Wichita, Troy, Hiawatha, Ton- 
ganoxie, Atchison, Leavenworth, Paola, 
Olathe, Lawrence. Everyone in attendance 
voted it “tops” in the way of entertainment 
—all this, an evening affair after an all 
afternoon legal institute, held on the Kan- 
sas side. 


Judge J. T. Cooper, of Fredonia, died 
very recently. I do not know who has been 
appointed to take his place. Judge Cooper 
spent some time in the hospital before he 
died. B. M. Dunham sat as judge pro tem. 
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C. O. Pengry, my old friend and pal of 
Pittsburg, Kansas, died the week of April 
1st. I heard about it a week or ten days 
after. C. O. made legal history in Pitts- 
burg. His loss will be felt over southeast 
Kansas. 


Harry L. Porter, late of Kansas City, 
Missouri, is now associated with Charlie 
Stephens, of Columbus, taking the place 
left vacant by Jerry Harmon, he being the 
county attorney-clect and going to the 
court house. Larry Muliken is acting as 
assistant county attorney, a comparatively 
new member of the bar, admitted some 
four or five years ago, but just getting into 
the practice. 


Charlie Cassel, a recent graduate, is as- 
sociating himself with Fayette Rowe in 
partnership arrangement at Pittsburg— 
Rowe having an office both at Pittsburg 
and Columbus—loks like the boys mean 
business. 


Charlie Rooney and Bob Mason, with 
their respective wives, were in Kansas City 
recently on a visit. I saw them in a holi- 
day mood. Joe Moss and Warren Grant 
were in Topeka the opening day of the 
Supreme Court— coming up from Inde- 
pendence. Joe Menzie made a visit back 
to Topeka recently. He is now one of J. 
Edgar Hoover’s regulars, being promoted, 
I understand. 


I made a trip out to Hutchinson recently 
and looked about for my friends as usual— 
found the offices in the same location, but 
some of the strangest looking people step- 
ped up to meet me. Some looked like 
Daniel Webster, Abe Lincoln—and even 


old man Blackstone himself. I am in- 
formed the prairie pow wow is over. I bet 
a good many of the boys were glad to 
come out from behind the bush. 


The lawyers were very much in evi- 
dence at the legislature—65 in both houses 
—24 in the senate and 41 in the house. In- 
teresting session, so I am told by the boys 
who participated. 

Luke Chapin, of Wichita, has left the 
practice, taking a job as assistant credit 
manager for Standard Oil. 


Judge Elmer C. Clark, of Oswego, died 
on Monday, and Judge Otis E. Hungate, of 
Topeka, died on the following Wednes- 





456 


day. Both are of the old school and will 
be missed from their usual places. 


H. M. Funston, of Ottawa, died about 
February 18th, and J. J. Schenck, of To 
peka, died February 20th at Topeka. Both 
were outstanding in their fields, and both 
will be missed at their respective bars. 


Dean McElhenny was appointed District 
Judge to succeed Judge Hungate. Dean 
leaves Phil Gault to carry on, alone. Dean 
should make Shawnee County a good judge. 
My notion is that the bar are well pleased 
with the appointment. 


The Radio Committee of the Association 
has been on the job and has arranged sev- 
eral splendid broadcasts. President Eugene 
Stanley spoke over KVAK at Atchison, 
March 8 at which time there was a joint 
meeting of the Leavenworth and Atchison 
County Bar Associations with other visiting 
lawyers present, at the Hotel Atchison. A 
very excellent address was also delivered 
by President Eugene Stanley on the Topeka 
station, WIBW, which was of general in- 
terest. 4:45 p.m., Sunday, .March 30, 


The JourNAL 


Judge Paul H. Heins, John H. Hunt, Jacob 
Dickinson, and Phil H. Lewis, of the To 
peka Bar discussed in round-table fashion 
on WIBW “The Citizen’s Part in the Ad- 
ministration of Justice.” Robert Stone, 
Thomas M. Lillard, Bruce Hurd and Les- 
ter Goodell are preparing to present a 
round-table discussion on “The Kansas 
Judiciary,” which will be heard on the 
Kansas network in the early part of May, 
date yet to be announced. 


Governor Payne Ratner, Judge Walter A. 
Huxman, President W. E. Stanley, and 
President-Elect Bernard L. Sheridan are 
also scheduled to take part on the Kansas 
network. 


Orlin A. Weede, Kansas City, Chairman 
of the Radio Committee, reports that Thom- 
as Amory Lee was working on a script for 
the Kansas network relating entirely to the 
Kansas Supreme Court and that on ac- 
count of Tom’s death “the Kansas Supreme 
Court” will be included within the sub- 
ject, “The Kansas Judiciary,” round-table 
by Messrs. Lillard, Hurd, Stone, and Good- 
ell, just mentioned. 





To The Members of the Bar Association of the State of Kansas: 


: While it is not possible for every member of the Association to engage actively 
in Bar Association work, every member can aid in furthering the activities of the 
Association by obtaining the application of at least one new member each year. A 


form for this purpose is printed below. 


The Association’s fiscal year is January 1st to January 1st. The membership 


fees are as follows: 


First year after admission to the Bar 
Second year after admission to the Bar 
Third year after admission to the Bar 


Each year after third year 


Applications should be mailed to Robert M. Clark, Secretary-Treasurer, 9th and 


Jackson Sts., Topeka, 








To The Bar Association of the State of Kansas: 
I hereby make application for membership in the Association. I was born in the 








County 








Check to the order of the Bar Association for $ 


(The Journal of The Bar Association is sent beginning with the issue following 
receipt of application.) 


is attached. 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 
18th Judicial District 




















Each time I take my trusty typewriter in hand I think perhaps I may be able to write something 
that will be worth while. And each time I read the printed sheet I know I have failed. Perhaps this 
time—who knows? 
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An exemplary thing was done by the Supreme Court of Missouri this last winter, something that has 
done a very great deal to reestablish public confidence in the courts. Although consisting of all Demo- 
crats, in the midst of much confusion and demand, the Missouri Supreme Court seated a Republican 
as governor. Undoubtedly the Court followed the law and thousands of Republicans approved as well as 
thousands of Democrats. However, when election time comes, many Democrats will be narrow enough 
to vote against these justices and many Republicans will be narrow enough to forget them entirely. 
When will the election of judges be taken out of politics? Not soon in Kansas because Kansans are not 
interested. 


—O 





It's a serious day for the courts. Perhaps no more serious than others. But we see more of it. 
When the Supreme Court of the United States is questioned as to its motives and the ability of its po- 
litically appointed members; when Supreme Courts of the states are similarly looked upon; when Dis- 
trict Courts and inferior courts are made the football of calumny and political chicanery with gaiety 
and impunity, and when this is done by members of the bar who are sworn to uphold them, just what 
are we to expect of the laymen? Shall we not put the blame exactly where it most belongs? Please tell 
just what is wrong with this premise and this conclusion. 





Is it true that the old lawyer is passing away, the lawyer of infinite time and infinite patience, who 
took every kind of a case where he felt that a party ought to have proper and complete representation 
regardless of financial, social or moral standing in the community? Said a lawyer the other day, “There 
are a lot of young lawyers practicing in Kansas today who will not take a case unless they are sure of 
getting some good money out of it.” Recently on the bailiff telephoning a certain young lawyer that he 
had a case on the call he replied in substance, “I have more important business at the office.” The 
judge dismissed the case. Perhaps the judge was wrong. There was a client who had an interest. Did 
this older lawyer properly indict the young lawyer? Granted business is poor, can we justify the young 
lawyer for this kind of an attitude? 


oO 





Now passing to another casual remark intended for the judge’s ear. “Courts are too much in- 
terested in stopping litigation.” This remark was called forth by some remarks in this column on pre- 
trial practice. The thought attempted to be brought out was about this “A case is the lawyer’s. He has 
a right to prepare it and try it as he sees fit. He has a right to try it to its conclusion even though the 
judge may think it to be a useless and purposeless procedure. The judge is being paid for his time, which 
is at the service of the lawyer and the litigant. He should not step in and suggest settlement or end of 
litigation. The judge is not paying for it. It’s nothing to him. And besides the client will probably 
think he did not get what he paid for and expected.” When in your opinion is a judge warranted in 
calling the lawyers into his chambers and suggesting a settlement? 
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The longer this column runs, the more it is inclined to question. 
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A foreman of a jury recently sent a note like this to the judge: 

“Your Honor: 

It is the opinion of the majority of this jury that we have a woman iasenelp that is incompetent. 
Foreman” 

This jury later returned a verdict and on the poll “the woman” was one e of the most positive in 
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affirming the verdict. On later voir dire examinations she showed her competence as for instance when 
an attorney asked a question like this, “Is it your idea that the plaintiff ought to have something just 
because he brought a damage suit?” and the answer, “Not unless he proves the defendant was at 
fault and the plaintiff was not at fault on his part.” Did this show incompetence? When did certain 
members of a jury become the ones to decide upon the competency of a fellow juror? Hasn't it been 
true that some of the greatest minds of all time have belonged to people who were accused by their 
fellows of being incompetent and even crazy? 


“Oo 





Who is best qualified to judge evidence, the twelve jurors or the thirteenth juror, the judge? Or 
put it this way. Whose findings of facts are most to be relied upon, answers to special questions by the 
jurors or the special findings made by the judge in a court trial? This column is prepared to answer 
that question after a very careful and painstaking examination of Supreme Court decisions covering some 
time. However, you can answer it by the same tedious and laborious method. 


o 





The following is for June lawyers, those who take the oath next month. This column recently 
conducted a little poll of lawyers on this question “Where do you advise the newly-admitted lawyers tc 
go to begin practice—big cities, medium sized cities of about 10,000 population, or smaller com- 
munities?” The answers were astounding, but not surprising. Approximately eighty per cent from 
lawyers now practicing in big cities, medium cities and small communities advised that newly ad- 
mitted lawyers should go to the smaller communities. 


oO 





No names will be given as that was promised the advisors but the answers are well worth analysis. 
Boiled down, the three primary reasons are these: First, city practice is overdone and over commercial- 
ized and the lawyer must sell his birthright to make a decent living; second, the small community lawyer 
will not make so much in dollars but his returns in experience, self-development and real living will 
far out-weigh the dollars; third, he will become a community leader both respected and honored as the 
years go by. 


o 





It is the studied judgment of this column that very few of our June lawyers will take this advice 
Instead they will gravitate to Wichita, Topeka and Kansas City to become chasers of overdue accounts 
for a paltry pittance. The Wichita Bar Docket for April lists two hundred seventy-seven practicing 
lawyers. Now Wichita, Topeka and Kansas City welcome all young lawyers but it will be many a day 
before such may expect to be honored with bank directorships, corporation counselships and attornty- 
ships for large estates in probate. 
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One lawyer, who has been connected as jack-of-all-work-man with a firm, said the other day “I 
expect to be called soon by the draft. I am starting out for myself to find out if I am any good so as to 
know whether to go back into the law after my job for the U.S.A. is finished.” 


Does it pay in these days for one defending a client charged with crime to venomously\ assail ar- 
resting officers and police departments during the trial and arguments? Twenty-five years ago courts rang 
with the most bitter and vituperative attacks upon such persons and groups. Crowds collected at court 
houses to hear and enjoy the fun. Is it possible times have changed, jurors have changed and public 
sentiment has changed? It is rather an unusual procedure for a jury to convict in Sedgwick county upon 
appeal from the police court. Perhaps two reasons may be given for this. First, only the “poor” cases 
are appealed and tried; second, jurors consider the cases rather “small potatoes.” 

However two convictions were recently had from jurors on police appeals. In each case the de- 
fending lawyer “took it out,” with great show of personal feeling, on the police. In one case the judge 
set the verdict aside without argument and dismissed the case. In the other the judge thought the jury 
was right but probably would have acquitted if the trial had been of the usual nature. The point is 
and the question is “Did the lawyer or the evidence convict the defendant?” 
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This column too frequently feels the need of advice rather than the ability to give advice. For in- 
stance: How far should courts go in trying to protect the public from rushing to its own injury? Should 
we try to protect the public from spending its own money in the way it desires? Are we to regulate 
personal conduct from morning rising until evening retiring? When a jury looks into our faces ex- 
pecting to receive the law in personal injury actions can we definitely say what the law is? Are we 
permitted to be the judges of the credibility of witnesses in court trials, seeing their actions, hearing 
the tone of their voices, noting the matters withheld, eagerness and meagernesd in testimony and the 
hundred and one things which tell the story of truth and veracity or are we to be bound by the cold, 
typewritten page of the transcript? In making a finding should we say, “J. C.’s testimony looks good 
in print, but oh, how he lied?” These are just a few, a very few, of the questions trial judges might 
ask. Till another time, it’s “thirty” and goodnight as the radio man says. 





Speed and Efficiency 


here’s one way to get it! 


Speed is what America wants today — speed in training men, 
—_ in producing arms and ammunition, speed in turning out 
ships, planes, tanks and all the other items on the defense list. 


Efficiency is what America wants today — because efficiency is 

important, and especially right now. Efficiency is much more 

than a matter of dollars and cents; it 1 become a matter 
a 


of success or failure. For you just can't have pe without 
efficiency. And the solution of the problem of getting the 
defense materials we need may depend on whether we can get 
them when they will do the most good. 


Our American system stands or falls on the efficient, smooth, 
swift operation of our activities. That is why we, in the United 
States, have been able to enjoy the highest standard of living 
in the world. That is the secret of our success— whether in 
tanks or law books, bathtubs or bullets. 


As for law books, Shepard's Citations has shared in the accom- 
lishments of the legal profession and is playing an ever more 
important part. Shepard's has helped standardize research — 
for greater efficiency; Shepard's introduced the scientific ap- 
roach — for greater accuracy; Shepard's evolved the stream- 
ined citation method — for greater speed. 


The improvements in legal research which we have helped to 
bring about during the past sixty-eight years are standard 
practices today in every law office and library. Every case and 
statute is checked in Shepard's not only because it speeds up 
your work but because it is essentially efficient to do so. You get 
what you need immediately — and when it will do the most good. 


Shepard's Citations 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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OU CAN’T PRACTICE LAW BY MAIL 


DID YOU ever attempt to have a client execute a will by mail? 


If so, the following experience of an attorney will bring back 
recollections of the difficulties involved. 


There was a voluminous exchange of letters and the usual 
frequent change of mind as to minor beneficiaries. Then 
came back an undated will, and the attorney after con- 
sulting the annotation in 6 A.L.R. 1455, on dating wills, 
decided that it might be desirable to have it re-executed. 
The final indignity, however, occurred when the carbon 
copy was returned with this notation: “I’m tearing up 
one copy so my husband won’t run across it.” All hope 
fled upon examination of the annotation in 48 A.L.R. 297 
on destruction of one copy as revocation of the other. 
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Yes, you need your clients before you, and you need your books 
and you need the quick information available in the 13,000 anno- 
tations in American Law Reports covering practical questions 
such as these. 





THE LAWYERS CO-OPERATIVE PUBLISHING Co. 
BANCROFT-WHITNEY CoO. ° e e 
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Shortens the Search 
= = for Federal Case Law: 


The New “Life-Time”’ 


FEDERAL DIGEST 


Brings together under a single alphabetical arrangement 
every point of law found in the published opinions of every 
Federal Court—including the U. S. Supreme—from earliest 
times to date. 





Standard Key Number Classification 





Pre-publication price still in effect. Liberal 
terms. For complete information write to 


West Publishing Co. Saint Paul, Minn. 
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So You'd Like to Make 
Cooking Easier? 











See What a Modern Gas 
Range Can Do to Simplify 


ss ge ee 


OOKING SPEED for every cooking need, 

automatic cooking, better ovens — that’s 
what up-to-date housewives like about the new 
Gas Ranges. Every type of cooking is made 
easier — is simplified. 


Flexibility of heat control provides a wide 
range of cooking temperatures. Giant speed 
burner for fast broiling or simmer burners for 
gentle cooking. High speed oven for rapid 
roasting or low temperature oven for meat 
tenderizing or slow cooking for fruitcakes. 
And in addition the amazing automatic fea- 
tures that save kitchen time and simplify 
cooking. 


See the smart modern gas ranges that are so 
easy to keep clean. When you find out what 
they can do, you, too, will ‘‘go modern’’ with 
a new gas range. 




















THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 


Two-Channel Radio 

Circulating Ice Water 

Complete Electrical Outlets 
Showers Over All Baths 

Bed Reading Lamps 

Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 
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Judge 
For 
Yourself. . . 


Weigh the evidence careful- 
ly. The testimony of sci- 
entists and doctors shows 
that everyone needs enough 
of the proper kind of light for all seeing tasks, especially 
reading. Remember, they testify that improper light 
causes eye-strain which results in jumpy nerves, head- 
aches, and inefficient work. Remember, too, that such 
continued eye-strain may result in impaired eyesight. 


What are you going to do about your lighting? The 
decision is yours. But may we suggest that you call in 
an expert witness—a KG&E lighting engineer, who will 
make a free lighting survey of your office. He is trained 
in the science of lighting and is equipped with the in- 
struments necessary for an adequate and accurate survey. 
He can soon tell if your lighting measures up to scientific 
specifications or whether it should be improved for safe 
seeing. If so, he can tell you how to do it easily and in- 
expensively. 


There’s No Charge or Obligation — Just Call 


KANSAS *# ELECTRIC COMPANY 


Wichita - Newton-E] Dorado-Arkansas City- Pittsburg - Independence 
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z men who aided Alexander 
| Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even ia 
the form of organization, of your tele- 
phone service. 


Things or 


Butz himself, the young inventor. . . 
you may today his place is taken by Bell Tele- 


phone Laboratories, with its countless 
improvements to the telephone art. 


v : 5 


not know... 


Tsomas A. Watson, making with his 
about your own hands the first telephones . . . to- 
day his place is filled by the great 
T l h shops of Western Electric Co., which 
¢€ ep one supplies at a saving the materials 


needed in the Bell System. 
@ 7 + : 


Gazpnmez G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone orgaa- 
ization these men created have 
gone to give good cephons (AB) 
service at fair cost to the user. 


SOUTMWESTERM BELL TELEPHONE COMPANY 
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